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REWRITING  THE  EXPORT  ADMINISTRATION 

ACT 


THURSDAY,  NOVEMBER  18,  1993 

House  of  Representatives, 
Committee  on  Foreign  Ai-tairs, 
Subcommittee  on  Economic  Policy, 

Trade  and  Environment, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  call,  at  9:30  a.m.  in  room 
2172,  Rayburn  House  Office  Building,  Hon.  Sam  Gejdenson  (chair- 
man of  the  subcommittee)  presiding.  mi  •     •      t_ 

Mr.  Gejdenson.  The  committee  will  come  to  order.  This  is  the 
last  in  a  series  of  five  subcommittee  hearings  that  will  enable  us 
to  markup  a  rewrite  of  the  Export  Administration  Act  by  late  Janu- 
ary of  1994.  These  hearings  have,  thus  far,  spawned  two  interest- 
ing legislative  proposals,  one  introduced  by  Mr.  Roth  and  Mr.  Ober- 
star,  and  one  introduced  by  Mr.  Manzullo,  Ms.  Cantwell  and  oth- 
ers. These  bills  will  be  given  serious  consideration  as  we  prepare 

our  rewrite.  ,   ,,     r  •  u     i.T_         j 

The  administration  has  promised  us  a  bill  of  its  own  by  the  end 
of  November.  We  very  much  look  forward  to  receiving  that  proposal 
and  integrating  it  into  our  rewrite.  We  fully  anticipate  working 
closely  and  cooperatively  with  the  administration  at  every  step  of 
the  way  throughout  the  legislative  process.  Of  course,  the  high 
technology  area  is  the  place  the  United  States  is  most  competitive. 
So  the  export  provisions  have  the  greatest  impact  not  just  on  our 
present  economic  situation  but  in  the  long  term. 

President  Clinton's  recent  decontrol  of  computers  was  the  most 
significant  reform  in  export  controls  at  least  since  the  end  of  the 
cold  war.  It  reflected  a  recognition  of  what  is  and  what  is  not  con- 
trollable, and  the  need  to  focus  our  efforts  on  multilateral  export 
controls  imposed  on  chokepoint  technology. 

Today's  hearing  brings  together  those  in  the  private  sector  who 
have  not  yet  had  the  opportunity  to  present  their  views  to  the  sub- 
committee. We  had  invited  the  administration,  but  because  it  is 
still  working  toward  a  November  30,  date,  its  final  position  was  not 

yet  available.  -j  t^.  i      j 

The  setting  for  this  hearing  will  be  provided  by  David  Richardson 
of  the  Institute  for  International  Economics.  Mr.  Richardson  re- 
cently issued  a  study  on  behalf  of  Fred  Bergsten  and  the  Institute 
which  found  that  up  to  $30  billion  per  year  in  lost  exports  can  be 
attributed  to  export  controls.  Given  our  concern  with  unemploy- 
ment in  general,  and  the  loss  of  high  paying  jobs  in  particular,  any- 
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thing  approximating  the  loss  of  $30  bilHon  in  exports  must  be  ad- 
dressed immediately. 

Mr.  Bereuter. 

Mr.  Bereuter.  Thank  you  very  much,  Mr.  Chairman,  for  the 
hearings. 

We  are  engaged  in  important  discussions  and  hearings  on  these 
issues.  I  look  forward  to  the  testimony  of  my  colleague  from  the 
96th  Congress  era  vintage,  Bill  Thomas  from  California,  and  other 
witnesses  here  today. 

Mr.  Gejdenson.  Thank  you. 

Mr.  Thomas,  please  proceed. 

STATEMEiNT  OF  HON.  WILLIAM  THOMAS,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Thomas.  Thank  you,  Mr.  Chairman.  As  a  member  of  the 
Trade  Subcommittee  of  the  Ways  and  Means  Committee,  I,  too, 
share  your  support  for  our  examination  of  the  export  controls.  I 
was  not  so  sanguine  about  the  application  of  them  during  the  so- 
called  cold  war  period  in  terms  of  what  we  were  actually  losing  in 
allowing  a  greater  and  freer  trade  on  high-tech  materials. 

Obviously,  some  had  to  be  strategically  important  and  others 
were  not.  It  allows  us  now  to  do  a  more  comprehensive  evaluation 
without  that  potential  threat. 

But  I  am  here  for  another  reason.  It  has  to  do  with  my  district 
and  my,  over  the  years,  gradual  understanding  of  the  economics  of 
oil.  It  is  an  area  that  I  believe  most  Members  of  Congress  are  not 
as  familiar  with  as  we  probably  should  be,  as  is  the  case  in  a  num- 
ber of  economic  areas. 

The  area  that  I  represent  in  California,  principally  Kern  County, 
produces  more  than  half  of  the  oil  of  the  State  of  California. 

Putting  it  another  way,  if  Kern  County  were  a  State,  Alaska, 
Texas  and  Louisiana  would  be  the  only  States  that  would  out- 
produce Kern  County  in  terms  of  the  amount  of  oil  produced  every 
year.  We  have  enormous  production.  We  have  enormous  reserves. 

Unfortunately,  most  of  the  oil  produced  in  my  district  has  a  rel- 
atively low  specific  gravity  and  a  relatively  high  sulfur  content. 
That  means 'it  is  thick  and  sour.  That  means  that  it  doesn't  flow 
readily  like  Middle  East  oil  or  even  Gulf  State  oil. 

In  essence,  you  get  it  out  of  the  ground  by  heating  it  and  bring- 
ing it  up.  That  gets  you  into  the  whole  area  of  tertiary  recovery. 
There  is  even  a  quaternary  recovery  procedure.  There  are  even 
areas  near  the  coast  where  they  mine  oil.  It  is  so  asphaltic  you  can 
haul  it  away  in  trucks  rather  than  it  appearing  as  the  classic  gush- 
er coming  up  out  of  the  ground.  However,  it  is  important  to  remem- 
ber there  are  enormous  reserves  of  this  oil,  billions  and  billions  of 
barrels  of  this  oil. 

When  the  Congress,  in  its  wisdom — and  I  guess  I  would  put 
quotes  around  the  word  "wisdom" — in  the  early  1970's  decided  to 
develop  the  North  Slope  with  the  understanding  that  all  of  the  pro- 
duction of  Alaskan  North  Slope  oil  would  be  required  to  come  to 
the  States,  unless  a  whole  list  of  requirements  that  are  virtually 
impossible  to  meet,  were  met,  we  began  to  affect  the  economics  of 
oil  production  in  the  United  States. 


California  and  the  Western  States  are  an  isolated  market.  They 
do  not  impact  on  the  price  of  oil  either  in  the  Gulf  or  on  the  East 
Coast.  The  argument  initially  that  I  heard  most  often  for  prohibit- 
ing the  export  of  North  Slope  crude  oil  was  for  independence,  for 
security,  for  maximizing  the  use  of  American  oil;  if  we  are  going 
to  produce  it,  we  are  not  going  to  let  foreigners  benefit  from  this 
oil;  only  Americans  are  going  to  benefit. 

After  almost  20  years  of  this  current  policy,  the  numbers  are  in 
and  it  is  quite  clear  Americans  are  punishing  themselves  by  main- 
taining the  requirement  that  Alaskan  North  Slope  oil  has  to  come 
to  the  United  States. 

Let  me  tell  you  why.  Alaskan  oil  is  similar  to  California  oil.  It 
is  relatively  expensive  to  produce  but,  more  importantly,  it  costs  a 
lot  to  ship  it.  I  know  there  are  some  jobs  benefiting  from  the  Jones 
Act  requiring  American  bottoms,  maybe  1,000  or  2,000  jobs.  There 
is  some  fear  that  all  of  those  jobs  would  be  lost.  That  is  not  the 
case.  There  would  still  be  considerable  traffic  up  and  down  the 
coast  with  oil. 

But  when  you  have  half  of  the  oil  coming  into  California  from 
Alaska,  you  tremendously  depress  the  California  market.  Those 
who  would  be  producing  become  marginal  producers.  What  would 
be  the  actual  cost  of  oil  is  driven  down  by  the  mandated  introduc- 
tion of  Alaskan  oil  equaling  49  percent  of  the  consumption  of  oil 
in  California. 

What  is  my  evidence  for  that?  Take  a  look  at  the  Department  of 
Energy's  management  of  Elk  Hills.  They  wanted  to  sell  Elk  Hills 
crude  on  the  open  market  in  California,  take  that  money  and  then 
initially  invest  in  the  Strategic  Petroleum  Reserve  by  buying  local 
oil  to  fill  that  for  other  good  and  useful  purposes. 

When  they  advertised  the  price  of  Elk  Hill  oil,  they  were  getting 
bids  around  $9  and  $10  a  barrel.  They  believed  it  was  worth  $13 
or  $14  a  barrel.  It  is,  absent  the  Alaskan  oil.  But  given  the  glut 
on  the  California  market,  it  is  worth  about  $9.50  to  $10. 

So  what  the  United  States  has  been  doing  is  sending  20,000  bar-  ' 
rels  worth  of  Elk  Hills  oil  to  the  Strategic  Petroleum  Reserve.  They 
would  send  more  if  they  could.  That  is  the  maximum  capacity  for 
the  west-to-east  oil  line  right  now.  They  have  been  shipping  the 
crude  oil  to  the  Strategic  Petroleum  Reserve  to  put  in  the  ground 
because  they  don't  believe  they  can  recover  what  their  oil  is  worth 
on  the  domestic  California  market. 

The  reason  they  cannot  is  because  of  the  required  introduction 
of  Alaskan  North  Slope  oil.  If  you  wanted  to  move  Alaskan  oil  to 
the  Gulf  States  or  to  the  East  so  that  those  regions  could  get  the 
benefit  of  American  production,  you  will  pay  a  $1  to  a  $1.50  to  get 
it  down  to  California.  You  are  going  to  pay  another  $1  to  get  it 
through  the  Panama  Canal.  You  are  going  to  pay  another  $3  to  get 
it  over  to  the  Gulf  states,  so  you  have  priced  yourself  out  of  the 
Gulf  market. 

If  Alaskan  oil  was  allowed  to  find  its  economic  home,  for  trans- 
port costs  of  50  cents  to  a  $1,  you  could  move  it  to  Japan.  The  Mid- 
east oil  Japan  is  now  consuming  would  be  available  to  Europe.  The 
North  Sea  oil  would  then  be  more  available  to  the  East  Coast.  The 
world  oil  market  is  a  fungible  one  and  it  would  move. 


We  are  distorting  the  economics  of  oil  by  requiring  American  con- 
sumption of  North  Slope.  More  importantly,  it  is  costing  us  a  lot 
of  jobs;  5,000  to  15,000  more  jobs  could  be  added. 

We  would  have  continued  and  increased  oil  production  in  Califor- 
nia. Why  is  that  important?  Why  should  we  use  up  our  reserves  in 
California  when  we  are  trying  to  use  other  locations?  It  is  very  sim- 
ple. Go  back  to  the  kind  of  oil  that  is  being  produced  in  California. 

It  requires  expensive  recovery  procedures.  In  essence,  you  have 
to  heat  up  the  oil  field,  which  is  primarily  sand,  with  some  oil  in 
it.  Then  you  begin  the  extractive  process.  It  is  almost  like  a  vacu- 
um operation,  forcing  that  oil  up  through  the  heated  operation.  If 
you  ever  shut  one  of  those  wells  in,  if  you  even  slow  down  produc- 
tion, if  you  cool  off  the  bed,  you  cannot  then  reheat  it  and  recover 
the  same  amount  of  oil. 

We  are  losing  proven  reserves  by  our  failure  to  produce  at  what 
is  called  the  maximum  efficient  rate.  We  are  not  getting  80  or  90 
percent  of  the  oil  out  of  the  ground.  We  are  getting  50  and  60  per- 
cent of  the  oil  out  of  the  ground. 

When  you  shut  in  stripper  wells,  when  you  shut  in  marginal  pro- 
duction wells,  you  will  never  reclaim  them  for  production.  We  are 
currently,  because  of  the  ill-advised  policy  of  requiring  Alaskan  oil 
to  come  to  California,  not  only  costing  us  net  jobs,  not  only  depriv- 
ing the  consumer  of  a  cheaper  product,  but  we  are  squandering  our 
proven  reserves  by  maintaining  this  policy. 

Finally,  after  20  years,  when  you  are  going  to  be  examining  this 
question,  I  hope  the  true  economics  of  oil  are  represented  on  this 
subcommittee  and  committee  when  you  begin  to  make  the  decision 
about  whether  or  not  you  renew  the  exclusive  requirement  that 
Alaskan  North  Slope  oil  must  come  to  the  United  States. 

It  is  depressing  the  market.  It  is  depriving  both  the  government 
and  the  private  citizen  of  oil  at  a  reasonable  price.  It  is  costing  us 
jobs.  Most  importantly,  we  are  squandering  our  natural  resources. 
Ultimately,  we  are  not  producing  the  amount  of  oil  from  our  proven 
wells  that  we  would  otherwise  produce  because  of  the  induced  false 
economics  of  government  policy. 

Thank  you,  Mr.  Chairman. 

Mr.  Gejdenson.  Thank  you.  Are  there  any  questions? 

Mr.  Bereuter. 

Mr.  Bereuter.  No,  thank  you,  Mr.  Chairman.  I  appreciated  the 
education.  I  will  yield  to  my  colleague  from  California. 

Mr.  Gejdenson.  Mr.  Rohrabacher. 

Mr.  Rohrabacher.  Mr.  Thomas,  how  much  is  it  estimated  that 
this  is  costing  the  producers  in  California,  this  distortion  that  you 
are  talking  about? 

Mr.  Thomas.  You  can  look  at  the  cost  of  jobs  anywhere  between 
5,000  and  15,000.  You  can  look  at  150  million  barrels  of  oil  that 
are  currently  selling  for  around  $9.50  or  $10  that  could  be  selling 
for  $13  to  $14  a  barrel.  When  you  begin  to  add  it  up,  the  economic 
impact  in  terms  of  jobs  and  actual  cash  value  grows  significantly. 

In  addition  to  that,  there  is  another  impact:  you  don't  get  the 
same  amount  of  gasoline  out  of  different  kinds  of  barrels  of  oil. 
Each  barrel  contains  42  gallons  of  crude,  but  the  lighter,  sweeter 
crude  produces  more  gasoline  per  barrel. 


What  we  get  out  of  Alaskan  oil  and  California  oil  is  far  more  left- 
over product;  light  lubricants  come  ofT  and  then  you  have  gasoline. 
Residual  oil,  by  its  name,  residual  fuel  oil  or  bunker  fuel  is  pro- 
duced in  large  quantities.  That  is  a  very  cheap  commodity  and  it 
is  hard  to  get  rid  of 

It  is  difficult  for  us  to  move  the  full  universe  of  products  that  are 
produced  from  this  kind  of  oil.  In  addition  to  that,  it  requires  spe- 
cial refining  processes,  so  dollars  are  added  to  the  cost  all  the  way 
along  the  line  if  we  bring  literally  half  of  the  oil  consumed  in  Cali- 
fornia from  Alaska. 

Mr.  RoHRABACHER.  So,  if  we  let  the  market  work,  the  oil  would 
find  its  own  level  on  the  East  Coast  and  the  West  Coast,  and  it 
would  be  cheaper  for  the  American  consumer? 

Mr.  Thomas.  It  would  ultimately  be  cheaper.  The  cost  of  gasoline 
might  go  up  a  penny  or  so,  to  be  honest,  in  California,  but  tne  abil- 
ity to  maximally  use  the  reserves  is  far  more  significant  instead  of 
leaving  oil  in  situ. 

It  makes  no  sense  to  do  that,  first  of  all.  Secondly,  you  will  have 
an  enormous  bump  in  the  job  opportunities  which  we  know  is  very 
important  in  California.  Some  people,  I  think,  are  motivated  by  the 
thought  that  they  would  lose  the  maritime  jobs  by  virtue  of  the  mo- 
nopoly of  moving  the  Alaskan  oil  down. 

The  Alaskan  North  Slope  oil  would  still  in  part  come  to  Califor- 
nia. There  would  not  be  a  complete  shift  of  the  destination  of  that 
oil.  What  I  am  asking  for  is  not  a  mandatory  shipment  outside  of 
the  United  States,  it  is  to  let  economics  dictate  where  that  oil  goes. 
Sometimes  it  would  come  to  California.  Sometimes  it  would  move 
to  Japan.  What  it  would  do  would  be  to  remove  the  government 
control  of  the  economics  of  oil. 

Mr.  RoHRABACHER.  Thank  you  very  much,  Mr.  Thomas. 

Mr.  Gejdenson.  Thank  you.  Ms.  Cantwell. 

Ms.  Cantwell.  Thank  you,  Mr.  Chairman. 

Mr.  Thomas,  it  is  a  pleasure  to  have  you  here  this  morning.  I  am 
a  new  Member  of  Congress,  but  it  is  my  understanding  that  you 
offered  this  language  to  change  the  Export  Control  Act  at  least  a 
couple  of  times.  It  seems  maybe  that  Congress  views  this  a  little 
differently  than  you  as  far  as  protecting  our  national  interest. 

Can  you  tell  me  what  this  discussion  has  been  like  in  the  past 
and  why  it  has  not  succeeded  in  going  through  Congress? 

Mr.  Thomas.  Yes.  I  began  introducing  it  once  I  fully  understood 
the  economics  of  the  oil  situation  and  the  impact  of  the  Federal  leg- 
islation. The  process  has  been  a  very  positive  one  because  we  have 
continued  to  educate  people  about  the  true  economics  of  oil. 

Just  as  you  indicated  that  you  are  a  new  Member  of  Congress 
and  perhaps  have  not  had  a  chance  to  fully  appreciate  the  inter- 
action of  oil  market  production,  type  of  oil,  and  the  role  of  govern- 
ment. This  is  a  different  chairman  than  I  was  in  front  of  earlier. 
Both  the  chairman  and  the  ranking  member  of  the  committee,  as 
a  matter  of  fact,  have  left. 

So  what  I  am  doing  is  continually  reeducating  people  who  are  on 
this  committee  who  nave  the  ability  to  make  decisions  and  other 
Members  of  Congress,  and  there  have  been  some  residual  benefits 
from  that  because  more  and  more  members  now,  I  think,  have  an 
appreciation  of  the  economics  of  oil,  much  more  so  than  they  did 


in  the  1970's  when  they  made  the  decision,  which  on  its  face  ap- 
pears to  be  a  good  one.  But  when  you  analyze  its  consequences,  it 
clearly  is  not  a  good  decision  in  terms  of  jobs,  in  terms  of  resources 
and  in  terms  of  national  energy  policy. 

Ms.  Cantwell.  Wouldn't  you  say,  though,  Mr.  Thomas,  that 
there  is  some  difficulty  to  the  standard  or  the  oil  product  that  you 
are  talking  about  in  marketing  it  in  and  of  itself  regardless  of  the 
Alaska  question? 

Aren't  there  some  questions  here  about  the  product  and  how  suc- 
cessful it  would  be? 

Mr.  Thomas.  As  I  indicated  earlier,  the  oil  is  not  like  the  light, 
sweet  crude  from  Saudi  Arabia  which  is  the  best  oil  in  the  world. 
It  has  some  sulfur  content.  It  is  relatively  thicker  in  terms  of  the 
specific  gravity. 

Most  of  the  refineries  on  the  West  Coast  have  been  adjusted  to 
handle  heavy  crude  by  virtue  of  the  production  that  is  in  the  Lower 
48.  So  the  Alaskan  North  Slope  oil  is  handled  relatively  easily. 

The  alternative  market  would  principally  be  Asia,  some  would  go 
to  Korea,  most  would  go  to  Japan,  possibly  eventually  some  would 
go  into  China  or  Taiwan.  Remember,  we  are  only  talking  about  150 
million  barrels  of  oil,  so  that  you  don't  have  this  enormous  flood 
that  is  going  to  occur  in  the  market. 

We  are  talking  about  operating  only  the  margin.  We  are  talking 
about  moving  some  quantity  of  oil  somewhere  other  than  the  West 
Coast.  Any  relief  of  half  of  the  quantity  of  oil  coming  from  Alaska 
would  be  a  significant  boon  to  the  California  market  which,  as  I 
said,  is  an  island.  The  Alaskan  oil  that  comes  to  California  stays 
there.  It  depresses  the  production  in  California.  Because  of  the  cost 
of  moving  that  oil,  it  doesn't  move  to  the  Gulf  States  nor  does  it 
benefit  people  who  want  oil  on  the  East  Coast. 

It  simply  does  not  create  the  economic  dynamics  that  I  think  the 
people  who  advocated  it  in  the  first  place  thought  that  it  would  and 
it  won't  because  of  real  world  economic  dynamics. 

Ms.  Cantwell.  Well,  the  dynamics  you  just  said  may  be  an  in- 
crease in  gasoline  prices  in  the  State  of  California. 

Mr.  Thomas.  To  put  it  honestly,  you  would  have  a  real  price  for 
gasoline  instead  of  a  depressed  price  for  gasoline.  Just  as  the  gov- 
ernment with  its  ability  to  move  oil  out  of  that  market — 20,000 
barrels  a  day  the  government  has  been  pulling  out  of  that  market, 
if  they  could  pull  out  50,000  barrels  a  day,  I  think  you  will  find 
the  government  would  testify  they  would  pull  out  50,000  barrels  a 
day,  because  the  price  of  oil  is  artificially  depressed  by  another  gov- 
ernment policy. 

So  if  you  lift  the  government  policy  and  the  oil  found  its  true  eco- 
nomic home,  you  would  not  have  an  artificial  glut.  Therefore,  you 
might  have  a  slight  increase  in  the  cost  of  gasoline,  but  it  would 
be  the  true  return  on  the  cost  of  that  gasoline. 

That  means  the  wellhead  price  of  oil  would  go  up  from  $9.50  to 
about  to  $12  or  $13  or  $14,  which  is  what  the  government  thought 
its  oil  was  worth,  and  probably  what  it  would  be  worth  in  a  free 
market  situation.  You  would  then  have  5,000  to  15,000  back  to 
work.  You  would  have  production  up.  You  would  be  using  the  natu- 
ral resources  that  are  there  at  an  efficient  rate. 


If  all  that  occurs  because  gasoline  finds  its  real  world  price  of  a 
penny  or  two  more,  I  think  it  is  worth  it. 

Ms.  Cantwell.  Thank  you,  Mr.  Thomas.  I  do  disagree  with  you 
on  your  premise.  Perhaps  we  can  sit  down  and  have  a  discussion 
about  it. 

Mr.  Thomas.  I  would  very  much  like  to  have  you  look  at  the 
numbers,  especially  since  the  administration  has  allowed  the  ex- 
port of  California  oil.  Before,  there  was  a  ban  on  the  export  of  Alas- 
kan oil.  They  tried  to  relieve  it  in  part  with  an  export  of  California 
oil.  They  are  pulling  oil  out  of  that  market  and,  as  I  said,  they 
would  pull  more  oil  out  if  they  could.  It  is  all  because  of  govern- 
ment policies  that  were  put  in  place  over  time  that  distort  the  mar- 
ket. 

Ms.  Cantwell.  I  think  you  are  painting  a  picture  of  some  things 
that  may  or  may  not  have  correlations,  but  I  would  love  to  talk  to 
you  about  it. 

Mr.  Thomas.  I  would  love  to  talk  to  you  about  it,  because  I  think 
you  will  find  that  once  you  understand  the  whole  picture,  not  only 
do  they  have  a  correlation,  they  have  a  direct  impact.  The  direct 
impact  can  be  changed  by  allowing  Alaskan  North  Slope  oil  to  find 
its  economic  home. 

If  it  is  Washington  or  California,  I  am  all  for  that.  It  should  go 
where  it  should  go,  not  to  where  by  government  edict  it  must  go. 

Ms.  Cantwell.  Well,  there  are  policies  on  a  variety  of  issues  that 
are  in  national  interest.  Maybe  we  can  talk  about  how  you  view  na- 
tional interests. 

Thank  you,  Mr.  Chairman.  > 

Mr.  Gejdenson.  Thank  you,  Mr.  Thomas. 

Mr.  Thomas.  Thank  you. 

Mr.  Gejdenson.  One  of  our  colleagues,  Mr.  Edwards  from  Cali- 
fornia, I  believe,  has  a  statement. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman.  Thank  you,  Mr.  Thom- 
as, for  your  valuable  testimony.  I  have  to  go  because  we  are  start- 
ing hearings,  to  everybody's  delight,  on  term  limits  this  morning. 
I  am  chairing  the  subcommittee  with  great  enthusiasm,  of  course. 

But  I  do  want  to  congratulate  you,  Mr.  Chairman,  on  the  work 
the  subcommittee  is  doing  insofar  as  export  licenses  are  concerned. 
If  the  situation  has  improved  immeasurably,  a  lot  of  it  had  to  do 
with  the  work  of  this  subcommittee.  However,  there  is  a  long  way 
to  go. 

In  your  big  bill  next  year,  Mr.  Chairman,  I  hope  that  you  will 
take  a  good  look  at  the  testimony  that  I  offer  for  the  record  today. 
It  is  very  important  to  require  the  Secretary  of  Commerce  to  make 
an  annual,  forward-looking  report  on  the  level  of  technology  widely 
available  all  over  the  world,  otherwise  we  are  behind. 

We  are  requiring  export  licenses  for  computers  and  other  high 
technology  goods  that  are  available  all  over  the  world  if  legislation 
today  is  enacted.  The  Secretary  of  Commerce  would,  by  law,  make 
an  annual  forecast  of  where  U.S.  export  controls  should  be.  Other- 
wise we  are  going  to  lose  sales  all  over  the  world. 

With  that,  I  thank  you.  I  do  have  to  rush  off.  I  appreciate  your 
courtesy. 

[The  prepared  statement  of  Hon.  Don  Edwards  appears  in  the 
appendix.] 
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Mr.  Gejdenson.  Thank  you. 

Our  first  witness  in  the  next  panel  is  David  Richardson  of  the 
Institute  for  International  Economics.  Your  entire  statement  will 
be  placed  in  the  record.  Please  proceed  as  you  are  most  com- 
fortable. 

STATEMENT  OF  DAVID  RICHARDSON,  INSTITUTE  FOR 
INTERNATIONAL  ECONOMICS 

Mr.  Richardson.  Thank  you,  Mr.  Chairman.  It  is  a  privilege  to 
be  asked  to  testify  before  you  and  it  is  a  special  privilege  to  be 
asked  to  set  the  stage  for  today's  hearings. 

I  am  the  author  of  a  recently  published  study  by  the  Institute  for 
International  Economics.  The  study  is  called  "Sizing  Up  U.S.  Ex- 
port Disincentives".  It  is  a  book-length  study,  about  200  pages. 

The  most  significant  of  the  various  export  disincentives  I  tried  to 
quantify  is  export  controls.  I  think  you  are  not  surprised  by  that. 
I  think  that  is  old  news. 

What  is  new  news  from  this  study  is  the  size  of  the  effects  of  ex- 
port controls.  It  is  much  larger  than  most  experts  that  I  surveyed 
thought.  The  incidence  of  the  effects  of  controls  on  the  U.S.  econ- 
omy is,  in  my  mind,  much  more  disturbing.  The  size  and  incidence 
of  export-control  effects  on  exports  are  disturbing  for  jobs.  They  are 
disturbing  for  growth  rates  in  the  United  States.  They  are  disturb- 
ing for  technological  dynamism. 

Let  me  begin  by  overviewing  the  findings  of  my  study.  I  found 
that  broad  national  security  export  controls — prior  to  the  recently 
proposed  liberalization — almost  surely  cost  the  United  States  $20 
billion  of  exports  annually  and  could  cost  the  United  States  as 
much  as  $30  billion  of  exports  annually. 

I  found  that  over  half  of  these  estimated  export  losses  came  from 
high  technology  sectors,  well  over  half  for  certain  ranges.  These 
high  technology  sectors  are  machinery,  instruments,  electronics, 
and  transportation  equipment. 

These  sectors  are  growing  especially  rapidly  in  global  trade. 
These  sectors  are  those  in  which  the  United  States  has  a  very 
strong,  natural,  competitive  advantage.  The  jobs  that  one  might  as- 
sociate with  these  sectors,  according  to  other  studies,  are  especially 
high  value  jobs.  I  conclude  that  export  controls  have  foreclosed  high 
value  jobs  to  Americans  at  the  expense  of  giving  them  low  value 
jobs  in  other  sectors. 

I  found  that  export  controls  have  a  disproportionate  impact  on 
small  firms  that  are  unable  to  bear  large  up-front  fixed  costs  of 
maintaining  export  control  procedures,  and  that  are  unable  to 
source  from  overseas  affiliates  with  the  ease  that  large  firms  can, 
sometimes  to  avoid  export  controls. 

I  found  that  even  large  high  technology  exporters  are  probably 
made  smaller  in  size  by  these  export  controls  because  export  con- 
trols foreclose  markets  to  them,  and  their  cost  competitiveness, 
therefore,  suffers  all  over  the  world.  I  call  that  contagion  losses. 

I  don't  try  to  estimate  the  size  of  these  contagion  losses.  So,  if 
anything,  my  $20  billion  to  $30  billion  figures  are  understated  to 
that  extent. 

I  calculate  that  over  half  of  U.S.  export  losses  from  export  con- 
trols fall  on  just  five  States.  California  is  the  most  significant  of 


those  States,  accounting  for  one-fifth  of  the  U.S.  exports  in  the  sec- 
tors most  afTected.  The  other  big  four  States  are  Texas,  Washing- 
ton, Michigan  and  my  own  State,  New  York. 

Now  that  is  an  overview  of  the  quantitative  results. 

I  want  to  hasten  to  add  that  this  book  is  devoted  primarily  to  the 
export  costs  of  export  disincentives  like  export  controls.  It  is  not  a 
full  benefit/cost  study.  I  make  no  attempt  to  assign  dollar  values  to 
what  I  view  as  very  valid  and  very  important  national  security 
benefits  of  export  control  and  other  policies. 

I  don't  think  anyone  doubts  the  benefits  of  national  security  ob- 
jectives, broadly  speaking.  I  don't  think  anyone  doubts  that  the  sac- 
rifice of  some  exports  makes  eminent  sense  when  it  can  buy  na- 
tional and  global  security.  I  don't  think  anybody  doubts  that  export 
controls  made  a  contribution  to  the  demise  of  cold  war  rivalry. 

But  I  needn't  tell  you  that  the  world  has  changed.  Sourcing  capa- 
bility has  grown  for  dual-use  products.  Our  allies  have  become  in- 
creasingly impatient  with  the  export  control  regimes  that  we  and 
they  belong  to.  Consensus  in  those  regimes  is  slipping.  Most  impor- 
tant, I  think  you  know  very  well  that  it  is  no  longer  clear  that  ex- 
port control  is,  in  fact,  an  effective  way  of  dealing  with  weapons 
proliferation  and  other  concerns. 

Various  means  of  control  over  end  uses  and  end  users  is  by  far 
a  more  promising  instrument  than  export  controls  are.  But  I 
needn't  tell  you  either  that  the  world  was  not  changed  in  certain 
parts  of  Washington,  and  that  parts  of  the  American  Government 
still  maintain  almost  refiexively  that  unilateral  denial  of  exports  is 
a  desirable  way  to  show  leadership  against  weapons  proliferation 
and  against  other  abuses. 

I  don't  agree  with  that,  as  you  will  see  when  I  get  to  rec- 
ommendations. Therefore,  I  applaud  the  recently  announced  inten- 
tion of  the  Clinton  administration  to  negotiate  more  liberal  export 
controls  on  computers,  on  telecommunications  equipment,  and  per- 
haps on  other  goods.  I  think  that  is  a  commendable  accommodation 
to  the  new  regime  of  global  security.  I  think  that  it  is  a  significant 
reassertion  of  U.S.  policy  concern  for  economic  security,  as  well  as 
for  broader  national  security.  I  maintain,  therefore,  it  is  a  com- 
mendable reassertion  of  U.S.  global  leadership  in  the  broadest  and 
most  effective  way  that  we  all  want. 

But  my  study  concludes  that  the  cost  to  American  exports  of  at- 
tempting to  maintain  moral  high  ground  on  export  controls  is  much 
larger  than  people  realize.  Therefore,  I  am  going  to  recommend  to 
you  that  the  best  unilateral  policy  is  abstinence. 

I  would  recommend  that  our  Government  should,  at  the  very 
least,  be  required  to  file  annual  reports  in  a  timely  way  on  export- 
control-related  sacrifices  of  exports,  what  it  means  for  the  domestic 
economic  momentum  of  sectors  where  export  controls  hit,  and  what 
it  means  for  high  quality  jobs. 

I  would  maintain  and  recommend  to  you  that  our  Government  si- 
multaneously publish  assessments  of  whether  the  vital  policy  objec- 
tives of  these  controls  are  in  fact  realized  or  whether  they  are  mere 
moral  posturing. 

I  think  it  is  notable  that  these  same  recommendations  come  to 
you  from  your  own  Competitiveness  Policv  Council.  These  same 
recommendations  come  from  National  Acaaemy  of  Sciences  panels 
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that  have  been  convened  over  the  years.  I  have  a  feeling  that  many 
of  you  are  already  sympathetic  with  these  recommendations. 

No  one  argues  for  mindless  mercantilism.  This  study  is  not  that. 
In  fact,  contrary  to  export  controls,  I  find  very  few  regulatory  bar- 
riers that  have  much  effect  on  our  own  exports.  Neither  environ- 
mental barriers  nor  tax  barriers,  in  my  calculations,  seem  to  affect 
overall  U.S.  exports  very  much.  I  mention  that  to  you  to  add  per- 
haps some  credibility  to  my  calculations  for  the  thing  that  does 
seem  to  matter,  namely,  export  controls. 

I  think  the  United  States  has  been  much  too  nonchalant  about 
its  exports.  I  think  many  of  you  know  that  exports  have  become  a 
leading  engine  of  American  economic  growth,  not  only  in  their  own 
right,  but  also  for  the  favorable  effects  they  have  on  other  sectors. 

I  think  strong  export  performance  is  a  catalyst  for  strong  overall 
performance.  Again,  the  administration  seems  to  agree,  with  its 
new  national  export  strategy  recently  proposed  by  the  Trade  Pro- 
motion Coordinating  Committee. 

Now  that  is  an  overview  of  the  study  and  my  recommendations. 
I  was  asked  by  you  more  specifically  to  comment  on  the  effects  of 
export  controls  on  industry  and  jobs,  on  whether  trading  partner 
have  similar  controls. 

Let  me  address  those  issues  at  this  point. 

My  study,  as  I  have  said,  finds  that  export  controls  are  an  espe- 
cially potent  export  disincentives  in  high  technology  sectors.  The 
reason  for  this  is,  in  part,  that  high  technology  sectors  require 
large  up  front  fixed  costs,  fixed  costs  that  we  associate  with  re- 
search and  development.  These  are  costs  that  need  to  be  spread 
across  large  volumes  of  sales.  These  are  costs  that  cannot  be  very 
easily  passed  along  to  customers,  to  workers,  to  suppliers,  not  near- 
ly as  easily  as  regulatory  costs  and  other  kinds  of  costs  can  be 
passed  along. 

This  is  the  reason  why  I  find  that  export  controls,  as  they  fore- 
close markets  to  American  exporters,  have  the  pernicious  tendency 
to  reduce  American  competitiveness  in  both  controlled  markets  and 
in  uncontrolled  markets  as  well. 

The  reason  is  that  the  fixed  costs  cannot  be  as  broadly  spread 
across  world  markets.  Average  costs  rise;  cost  competitiveness  falls. 
This  also  helps  to  explain  why,  when  our  export  controls  require 
both  special  departments  and  sometimes  even  special  design  fea- 
tures, they  are  more  potent  than  other  kinds  of  export  disincen- 
tives. 

For  example,  I  find  that  1991  U.S.  exports  shortfalls,  the  most 
recent  year  for  which  the  data  I  use  are  available,  are  especially 
large — the  shortfalls  for  CoCom-targeted  countries  in  transpor- 
tation equipment,  instruments  and  high  technology  machinery. 
Specifically,  I  find  that  the  United  States  was  able  to  export  only 
one-fifth  of  its  potential  in  these  high  technology  sectors  to  CoCom- 
targeted  countries  in  1991,  whereas  we  were  able  to  export  one- 
third  of  our  potential  in  all  other  sectors  than  these  high  tech- 
nology sectors. 

The  gap,  one-third  versus  one-fifth,  is  a  significant  one  when  you 
cost  it  out  in  dollars.  By  comparison  to  that,  our  European  CoCom 
partners  and  rivals  had  both  smaller  shortfalls  in  1991  and  short- 
falls that  were  much  more  balanced  between  high  technology  sec- 
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tors  and  other  sectors.  They  did  not  have  an  unduly  large  shortfall 
in  high  technology  sectors  as  we  did.  For  example,  German  exports 
in  1991  to  CoCom  targets  were  about  two-fifths  of  their  potential 
in  all  sectors. 

Mr.  Gkjdenson.  Can  I  ask  you,  how  much  longer  is  your  state- 
ment? A  colleague  is  coming  who  wants  to  make  a  statement  and 
we  do  have  a  number  of  panels.  How  much  longer  do  you  need  to 
finish? 

Mr.  Richardson.  About  5  or  6  minutes.  I  would  be  happy  to  in- 
terrupt it. 

Mr.  Gejdenson.  All  right.  Why  don't  you  finish  and  then  we  will 
have  Chuck  Schumer  make  a  statement  and  then  we  will  go  to 
questions. 

Mr.  Richardson.  Fine.  There  are  two  further  effects  from  export 
controls  that  I  think  are  quite  serious.  Because  of  the  way  in  which 
they  work  in  foreclosing  markets,  they  undermine  dynamic  impetus 
and  the  incentives  for  research  and  development.  There  is  two 
ways  that  happens. 

Within  each  firm,  export  control  costs,  in  essence,  compete  with 
other  fixed  costs  like  research  and  development.  By  competing  for 
the  fixed  cost  dollar,  less  research  and  development  is  done. 

Second,  among  firms,  fixed  costs  of  export  control  procedures 
make  it  difficult  for  new  small  firms  to  even  consider  exporting.  To 
the  extent  that  new  small  firms  are  foreclosed  from  export  mar- 
kets, they  are  also  foreclosed  from  earning  any  revenue  on  research 
and  development  which  they  especially  turn  toward  innovation. 
Large  firms  maintain  safer  kinds  of  research  and  development. 

With  regard  to  jobs,  the  study  argues  that  rather  than  affecting 
the  overall  number  of  jobs,  the  most  important  effect  of  export  con- 
trols is  on  the  types  of  jobs  that  Americans  occupy. 

Export-related  jobs  in  the  most  affected  sectors  are  on  average 
higher  skill,  higher  pay,  higher  mobility  jobs.  They  are  the  high 
value,  the  high-reward  jobs  everyone  prefers.  They  are  places  to  ab- 
sorb cutting  edge  technological  training  because  American  exports 
embody  the  fruits  of  American  human  capital.  American  human 
capital  still  leads  the  world  in  areas  like  aerospace  engineering, 
medical  engineering  and  software  engineering. 

So  the  unfortunate  effect  of  export  controls,  in  my  calculations, 
is  to  dumb-down  the  array  of  jobs  available  to  Americans.  It  hap- 
pens naturally  because  exports  in  the  presence  of  export  controls 
are  a  smaller  share  of  U.S.  activity,  and  it  happens  derivatively  be- 
cause exporters  often  find  it  more  attractive  to  source  their  prod- 
ucts from  overseas  affiliates,  thereby  employing  overseas  nationals 
and  not  Americans. 

I  have  a  section  on  principles  of  policy  reform  which  I  will  abbre- 
viate in  order  to  finish  in  the  time  I  said.  Some  of  the  proposals 
I  make  are  very  familiar.  They  merely  reemphasize  proposals  made 
by  many  august  groups  in  regard  to  export  controls. 

They  focus  on  multilateralism.  They  focus  on  increasing  sensitiv- 
ity to  economic  security.  They  focus  especially,  however,  and  per- 
haps uniquely,  on  the  importance  of  calculating  foreign  availability. 

Foreign  availability  reports,  in  my  judgment,  need  to  be  made 
more  timely,  more  accurate  with  easier  access,  more  regular,  and 
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need  to  shed  the  backward-looking  character  that  they  have  right 
now.  Some  people  call  them  tombstone  reports,  as  you  know. 

One  of  my  recommendations  is  that  in  renewing  the  Export  Ad- 
ministration Act,  we  require  timely  annual  reports  on  the  quan- 
titative effects  of  U.S.  export  controls,  taking  account  of  foreign 
availability  especially. 

I  think  we  recognize  that  when  foreign  availability  is  deter- 
mined, then  we  gain  no  additional  national  or  global  security  by 
maintaining  export  controls.  I  think  we  agree  that  the  first,  best 
policy  is  to  encourage  those  uncontrolled  suppliers  to  join  our  mul- 
tilateral control  regimes,  to  create  incentives  for  them  to  do  so,  and 
to  create  sanctions  for  them  not  doing  so. 

I  recommend  such  incentives  and  sanctions.  But  if  they  fail,  I 
recommend  not  continuing  to  shoot  down  our  exports  for  no  reason. 

Finally,  I  recommend  to  you  that  the  renewal  of  the  Export  Ad- 
ministration Act  should  indeed  increase  the  target  effectiveness 
and  predictability  of  those  controls  that  remain  precisely  in  order 
to  raise  economic  security  from  its  low  level  in  historic  export  con- 
trols and  restore  American  leadership  through  both  economic  and 
security  channels. 

The  mechanisms  by  which  this  can  happen,  I  think,  are  reassign- 
ment of  certain  kinds  of  end  use  and  end  user  monitoring  from  the 
firms  in  which  they  are  now  housed  to  agents  for  which  these  re- 
sponsibilities are  more  naturally  assigned.  Certain  American  Gov- 
ernment agencies  are  by  far  the  competitive  suppliers  of  intel- 
ligence. I  think  we  could  make  use  of  that  in  various  wavs  de- 
scribed in  my  study.  I  recommend  official  support,  secondly,  for 
technological  innovations  in  intelligence  capability.  I  recommend 
that  we  explore  ways  to  make  intelligence  and  monitoring  of  end 
uses  and  end  users  multilateral  functions  in  new  regimes. 

The  administration  seems  poised  to  undertake  an  imaginative 
program  of  export-centered  growth.  I  think  minimizing  the  drag  of 
export  controls  on  our  growth  is  a  crucial  part  of  that  program.  I 
think  the  new  Export  Administration  Act  is  the  prime  vehicle  for 
minimizing  that  drag. 

I  commend  your  eitbrts  in  rewriting  it.  I  wish  you  success. 

[The  prepared  statement  of  Mr.  Richardson  appears  in  the  ap- 
pendix.] 

Mr.  Gejdenson.  Thank  you  very  much. 

Mr.  Schumer,  do  you  want  to  come  up  and  testify  and  then  we 
will  go  back  to  question  Mr.  Richardson. 

Mr.  Schumer,  your  entire  statement  will  be  placed  in  the  record. 
Please  proceed  as  you  are  most  comfortable. 

STATEMENT  OF  HON.   CHARLES  SCHUMER,  A  REPRESE>rrA- 
TIVE  IN  CONGRESS  FROM  THE  STATE  OF  NEW  YORK 

Mr.  Schumer.  Thank  you  very  much,  Mr.  Chairman.  I  appreciate 
the  opportunity  to  testify.  I  want  to  thank  you  for  holding  this 
hearing  on  the  antiboycott  legislation  of  the  Export  Administration 
Act,  among  other  things.  The  hearing  comes  at  a  particularly  time- 
ly period  in  terms  of  the  boycott.  It  has  been  2  years  since  the  sub- 
committee held  its  first  hearing  on  the  Arab  boycott. 

Some  of  the  export  enforcement  changes  resulting  from  that 
hearing  are  apparent  today.  It  is  also,  of  course,  2  months  since  the 


13 

Israel-PLO  peace  accord  and  an  appropriate  time  to  assess  whether 
this  agreement  has  had  any  effect  on  the  worldwide  boycott. 

Before  I  start,  I  would  like  to  commend  you,  Mr.  Chairman,  for 
the  leadership  you  have  shown  on  this  issue,  not  only  in  calling 
these  hearings,  but  in  the  legislation  you  have  authored  and  sup- 
ported to  bring  it  into  the  boycott. 

We  all  know  that  the  Arab  nations  have  tried  to  boycott  economi- 
cally and  strangle  the  State  of  Israel  since  its  birth.  It  targets  not 
only  Israeli  companies,  but  any  company  that  does  business  with 
Israeli  companies. 

The  problem  is  that  last  year  alone  U.S.  companies  reported  re- 
ceiving 9,912  boycott- related  requests  from  foreign  companies.  So  it 
is  not  a  problem  that  is  fading  away.  The  boycott  is  alive  and  well. 

In  the  days  following  the  Israeli-PLO  peace  accord,  the  adminis- 
tration and  Congress  called  on  the  Arab  nations  to  finally  declare 
an  end  to  the  boycott.  For  many  years  many  of  the  Arab  League 
nations  told  the  United  States  the  boycott  was  based  on  their  oppo- 
sition to  Israel's  policies  in  the  West  Bank  and  Gaza.  Since  pre- 
sumably that  reason  is  gone,  now  other  pretexts  might  get  in  ^he 
way  and  the  boycott  continues  as  aggressively  as  ever. 

The  same  thing  is  true  with  U.S.  companies  as  it  is  for  Israel. 
Despite  the  fact  that  we  went  to  war  to  defend  Saudi  Arabia  and 
Kuwait  from  Saddam  Hussein  and  despite  repeated  appeals  from 
the  Clinton  administration  to  these  allies,  U.S.  companies  continue 
to  be  subject  to  discrimination.  8,628  boycott-related  requests  have 
already  been  reported  to  Commerce  through  September  of  this 
year. 

That  is  a  16  percent  increase  over  last  year  at  this  time.  This  is 
despite  the  public  assurances  from  our  two  largest  Arab  trading 
partners,  the  Saudis  and  Kuwaitis,  that  they  are  dropping  enforce- 
ment of  the  secondary  boycott  against  U.S.  companies. 

In  fact,  the  preliminary  figures  indicate  that  the  Arab  boycott  ac- 
tivity by  Saudi  Arabia  may  be  on  the  rise,  according  to  the  new 
Commerce  Department  statistics.  The  number  of  illegal  boycott  re- 
quests made  by  the  Saudis  to  top  U.S.  companies  this  past  quarter 
rose  by  an  alarming  25  percent  over  the  same  quarter  last  year. 

During  the  quarter  ending  September  30  of  this  year,  314  re- 
quests were  received  by  U.S.  companies,  64  more  than  in  1992;  and 
the  overall  boycott  requests  made  by  the  Saudi  from  January  to 
September  was  up  8  percent. 

The  economic  injuries  to  U.S.  companies,  of  course,  is  difficult  to 
estimate.  The  true  number  of  companies  that  never  even  attempt 
to  do  business  with  Israel  because  of  fear  of  the  boycott  until  now 
has  been  no  more  than  speculation. 

But  soon  we  may  have  a  better  idea.  U.S.  Trade  Representative 
Mickey  Kantor  has  asked  the  International  Trade  Commission  to 
calculate  the  damage  the  Arab  boycott  causes  U.S.  business  and 
the  result  of  this  study  could  lead  to  the  possibility  of  trade  sanc- 
tions, perhaps  the  best  way  to  let  the  Arab  League  know  we  mean 
business. 

I  feel  this  study  is  perhaps  the  most  important  step  the  adminis- 
tration has  taken  recently  to  up  the  ante  and  let  the  Arab  League 
know  that  they  will  have  to  pay  a  diplomatic  price  if  they  continue 
to  press  the  boycott. 
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The  administration  should  be  credited  with  another  recent  suc- 
cess. As  a  result  of  administration  lobbying  the  weeks  following  the 
Israel-PLO  agreement,  the  Arab  League  boycott  meeting  schedule 
for  October  24  where  they  take  up  new  complaints  and  new  compa- 
nies was  indefinitely  postponed. 

These  are  the  types  of  actions  the  administration  needs  to  con- 
tinue to  take,  not  just  raising  the  issue  of  boycott  in  the  course  of 
diplomatic  interaction,  but  insisting  on  real  and  definite  progress. 

Well,  at  the  same  time,  Mr.  Chairman,  that  we  need  to  raise  this 
issue  abroad,  we  need  to  strengthen  our  enforcement  boycott  laws 
at  home. 

When  the  subcommittee  held  its  hearings  in  1991,  I  announced 
the  results  of  a  study  that  I  had  completed  that  was  harshly  criti- 
cal of  the  way  the  Commerce  Department's  Office  of  Anti-Boycott 
Compliance  carried  out  its  mission. 

As  a  result  of  that  report  and  this  subcommittee's  and  its  chair- 
man's work,  some  improvements  are  in  evidence  today. 

In  1991,  I  pointed  out  the  number  of  consent  agreements  ob- 
tained by  the  OAC,  representing  the  number  of  companies  which 
agree  to  pay  fines  for  boycott  compliance,  had  dropped  steadily  over 
the  years,  from  46  in  fiscal  year  1987  down  to  21  in  1990.  But  in 
1992  the  number  of  consent  agreements  was  up  to  30,  and  37  have 
been  reached  so  far  this  year. 

Charging  letters  are  up.  Fines  are  up.  Staffing  and  export  is  up. 
Denials  are  up  and  so  are  criminal  referrals  to  the  Justice  Depart- 
ment, they  are  up,  too,  although  there  are  only  five  of  them  this 
year.  But  I  think  that  is  major  progress. 

So  we  have  some  positive  signs.  Additional  steps  are  still  needed. 
Here  is  what  I  believe  ought  to  be  done:  the  maximum  penalty 
level,  currently  $10,000  should  be  increased  to  $50,000. 

Second,  Commerce  should  coordinate  the  actions  more  effectively 
with  the  Justice  Department  so  more  criminal  referrals  are  pos- 
sible and  so  that  more  of  the  cases  referred  are  ready  for  Justice 
Department  action. 

Can  it  be  that  only  five  cases  out  of  the  tens  of  thousands  of  re- 
quests since  1991  were  worthy  of  Justice  Department  referral?  I 
doubt  it. 

Finally,  I  recently  introduced  a  bill  that  would  strengthen  the 
antiboycott  enforcement  provisions  of  the  Export  Enforcement  Act 
by  giving  victims  of  boycott  discrimination  the  means  to  recover 
damages  suffered  as  a  result  of  this  discrimination. 

The  bill,  H.R.  2544,  creates  a  private  right  of  the  action  that 
would  permit  a  company  which  loses  business  or  an  individual 
turned  down  for  a  job  to  bring  a  suit.  This  measure  would  not  only 
bolster  effective  enforcement  of  the  boycott  laws,  but  it  would  com- 
pensate those  who  suffer  economic  injury. 

In  closing,  again,  I  would  like  to  take  the  opportunity  to  correct 
the  public  record.  Administration  officials  and  editorial  writers 
have  recently  been  referring  to  the  boycott  as  an  anachronism.  I 
must  point  out  that  an  anachronism  is  something  that  once  had  a 
proper  role  and  a  legitimate  purpose. 

The  boycott  never  has.  It  is  a  form  of  invidious  discrimination 
and  should  be  eliminated  as  quickly  as  possible.  It  is  as  offensive 
today  as  it  was  in  its  inception  and  with  aggressive  pressure  from 
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the  administration  and  guidance  from  this  subcommittee,  I  think 
the  Arab  boycott  can  and  must  be  brought  to  an  end. 

I  thank  the  subcommittee  for  their  time. 

[The  prepared  statement  of  Mr.  Schumer  appears  in  the  appen- 
dix.] 

Mr.  Gejdenson.  Thank  you,  Mr.  Schumer. 

I  would  Hke  to  thank  you  not  just  for  the  work  that  you  have 
done  today,  but  for  the  work  that  you  have  done  over  the  years  on 
this  issue  and  so  many  others.  You  can  be  assured  this  subcommit- 
tee, as  we  take  up  the  new  Export  Administration  Act,  will  take 
your  recommendations  very  seriously. 

Are  there  any  questions/ 

Mr.  ROHRABACHER.  Mr.  Schumer,  do  you  think  that  events  may 
determine  that  we  don't  really  have  to  move  forward  on  this? 

Mr.  Schumer.  I  am  hopeful  of  that.  Certainly  the  President  has 
done  a  good  job  putting  the  boycott  on  the  agenda  as  Israel  nego- 
tiates not  only  with  the  PLO  but  its  other  Arab  neighbors.  Unfortu- 
nately, the  results  have  been  somewhat  disappointing. 

It  seems  to  me  that  if  the  PLO  and  the  Arab  world  says,  "OK, 
we  are  willing  to  recognize  Israel,"  then  the  first  thing  they  should 
do  is  stop  the  economic  warfare.  Right  now  there  is  not  military 
warfare,  at  least,  from  them.  But  there  is  economic  warfare.  I  think 
we  need  to  keep  vigilant  and  keep  pressing. 

Mr.  ROHRABACHER.  All  of  US  join  with  you  in  the  hope  that  the 
Arab  countries  will  eliminate  their  boycott  and  that  we  are  in  the 
middle  of  a  historic  shift  in  policv  in  the  Arab  countries  and  this 
legislation  that  you  are  talking  about  will  be  found  to  be  not  nec- 
essary. 

Mr.  Schumer.  Thank  you.  I  appreciate  it  Mr.  Rohrabacher. 

Mr.  Gejdenson.  Mr.  Roth. 

Mr.  Roth.  Mr.  Chairman,  I  agree  with  Mr.  Rohrabacher  and  I 
am  delighted  to  have  our  colleague,  Mr.  Schumer's  testimony  this 
morning.  I  think  you  are  right  on  target,  as  you  are  in  some  cases. 

Mr.  Schumer.  From  you  I  consider  that  great  praise,  Mr.  Roth. 

Mr.  Roth.  I  would  like  to  take  a  minute  to  say  that  this  is  an 
historic  week  not  only  because  of  NAFTA,  but  2  days  ago  in  a  small 
town  outside  of  the  Hague  the  CoCom  was  finally  approved,  the  de- 
mise of  CoCom.  It  will  go  out  of  existence  in  4  months. 

To  put  that  in  perspective,  we  have  had  a  national  fixation  on 
NAFTA,  but  the  end  of  CoCom  will  have  a  bigger  impact  on  trade 
and  a  bigger  impact  on  American  jobs  than  NAFTA  ever  will. 

That  is  why  Professor  Richardson's  new  study  is  so  important.  I 
am  glad  that  he  is  here  today.  I  had  another  meeting  and  I  could 
not  be  here  for  the  testimony.  But  I  did  have  a  chance  to  review 
it,  Professor  Richardson.  The  end  of  CoCom  underscores  the  impor- 
tance of  our  subcommittee's  work. 

We  need  to  establish  in  law  new  principles  for  any  remaining  ex- 
port controls.  That  is  the  purpose  of  the  bill  that  I  and  Mr.  Ober- 
star  introduced  a  few  days  ago  with  the  blessing  of  our  chairman. 
To  me  the  big  danger  is  not  that  our  bureaucracy  will  resort  to  uni- 
lateral controls  like  the  fiasco  with  the  recent  China  sanctions. 

If  the  U.S.  Government  is  tougher  than  other  governments,  it 
will  not  only  disadvantage  our  exporters  and  do  nothing  about  pro- 
liferation, but  I  think  it  is  going  to  take  some  real  review  on  our 
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part  to  make  sure  that  with  the  demise  of  CoCom  that  we  finally 
allow  our  exporters  to  export  and  allow  our  economy  to  grow. 

Mr.  Gejdenson.  Thank  you.  Mr.  Manzullo. 

Mr.  Manzullo.  Mr.  Richardson,  we  appreciate  your  lending  your 
scholarship  to  what  is  a  very  difficult  and  technical  area. 

I  would  like  you  to  take  a  minute  or  so  to  elaborate  on  the  real 
scope  and  breath  of  the  areas  of  manufacturing  that  are  really  ef- 
fected by  lessening  the  controls  on  computers  and  telecommuni- 
cations. Do  you  understand  my  question? 

Mr.  RiCfL\RDSON.  What  the  possible  spillovers  are  from  computer 
liberalization  to  other  sectors? 

Mr.  Manzullo.  Right,  and  telecommunications. 

Mr.  Richardson.  Well,  I  can  begin  certainly  by  talking  about  the 
education  sector  in  which  our  mechanisms  for  both  teaching  and 
doing  research  are  incredibly  enhanced  by  the  availability  of  com- 
puter and  telecommunications  equipment. 

I  think  most  people  who  study  the  industries  find  that  the 
spillovers  to  productivity  in  the  entire  economy  are  very  large  from 
being  able,  in  computers  and  in  telecom  equipment,  to  have  large 
productive  sectors  and  easy  access  to  a  wide  range  of  goods  in  these 
sectors. 

I  don't  have  a  number  for  you  on  that.  Some  of  the  studies  are 
just  now  being  done.  But  it  increases  greatly  the  productivity,  and 
reduces  greatly  the  real  costs  in  other  sectors  to  have  these  tech- 
nologies and  goods  available. 

Therefore,  I  view  as  particularly  pernicious  any  holding  down  of 
our  ability  to  produce  them  and  to  consume  them. 

Mr.  Gejdenson.  Are  there  any  other  questions? 

Mr.  Roth. 

Mr.  Roth.  I  would  like  to  ask  the  professor  just  one  question. 
With  the  demise  of  CoCom,  do  you  see  us  reverting  back  to  unilat- 
eral controls?  And  couldn't  they  be  even  more  harmful  than  the  sit- 
uation that  we  had  before? 

Mr.  Richardson.  My  opinion  from  what  I  know,  Mr.  Roth,  is 
that  we  will  attempt  very  hard  to  negotiate  a  new  regime  that  will 
cover  all  manner  of  proliferation  issues  and  perhaps  other  things 
as  well.  It  will  have  a  different  name  and  will  be  the  modus  by 
which  we  attempt  to  make  all  controls  multilateral. 

I  worry  that  our  ability  to  persuade  our  potential  regime  part- 
ners is  diminished  to  the  extent  that  our  economic  strength  is  di- 
minished. I  think  that  we  need  to  be  quite  realistic  about  the  abil- 
ity we  have  to  promise  potential  regime  partners  favors  economi- 
cally. That  is  related  to  how  strong  we  are  economically. 

Therefore,  I  think  what  is  likely  to  happen  is  that  if  we  are 
strong  economically,  we  will  succeed  in  replacing  CoCom  with  a 
new  multilateral  regime  that  has  both  economic  and  security  prop- 
erties. 

But  if  we  are  weak  economically,  we  will  fail  at  convincing  poten- 
tial partners  to  join  us  in  a  multilateral  regime.  It  is  then  that  I 
fear  that  we  will  resort  to  unilateralism  and  that  will  weaken  us 
still  further. 

Mr.  Roth.  In  the  long  run  that  would  be  even  worse? 

Mr.  Richardson.  That  is  what  I  think. 
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Mr.  Roth.  I  agree  with  you.  It  seems  like  when  you  have  a  bu- 
reaucracy, it  is  a  hydra-headed  monster.  You  can  never  do  away 
with  it,  but  I  think  that  is  why  we  are  going  to  have  to  have  some 
poHtical  will  to  cut  back  on  government. 

It  seems  to  me  that,  as  you  had  mentioned,  the  visual  resur- 
facing, I  hope  we  can  have  your  continued  advice  as  we  go  along 
in  this  area  to  make  sure  that  we  have  more  exports  and  not  less 
in  the  future. 

Mr.  Gejdenson.  Mr.  Richardson,  what  do  you  estimate,  not  the 
lost  business  opportunity,  but  the  cost  of  compliance  is  with 
present  export  licensing  and  processing? 

Mr.  Richardson.  It  has  been  greatly  reduced,  our  cost  of  compli- 
ance in  current  figures.  I  think  you  have  heard  from  Commerce 
representatives  that  the  license  applications  are  down  in  percent- 
age terms. 

However,  I  think  that  the  hidden  costs  are  still  fairly  high,  those 
that  discourage  small  firms  from  even  setting  up  export  divisions 
because  they  cannot  afford  even  the  smaller  compliance  costs,  and 
those  that  discourage  many  firms  from  exporting  to  a  suspect  des- 
tination if  they  need  to  spend  great  amounts  of  resources  on  mon- 
itoring what  the  use  of  the  export  is  or  who  the  buyer  is. 

So  the  current  costs  are  reduced,  but  I  think  they  are  still  signifi- 
cant. We  should  not  shrug  our  shoulders  at  them. 

Mr.  Gejdenson.  Thank  you,  Mr.  Richardson.  If  it  is  OK  with 
you,  we  will  submit  additional  questions  to  you  in  writing  because 
of  time  constraints. 

Mr.  Richardson.  Thank  you  for  the  chance  to  testify. 

Mr.  Gejdenson.  The  next  panel  brings  an  old  friend  back  to  the 
committee,  Paul  Freedenberg,  on  behalf  of  Computers,  Business 
Equipment  and  Manufacturers'  Association.  It  is  good  to  have  you 
back. 

Mr.  Freedenberg,  please  proceed.  All  your  statements  will  be 
placed  in  the  record. 

STATEMENT  OF  PAUL  FREEDENBERG,  INTERNATIONAL 
TRADE  CONSULTANT,  BAKER  &  BOTTS,  ON  BEHALF  OF  COM- 
PUTERS, BUSINESS  EQUIPMENT  AND  MANUFACTURERS'  AS- 
SOCIATION 

Mr.  Freedenberg.  Thank  you,  Mr.  Chairman. 

At  the  dawn  of  the  atomic  age  Albert  Einstein  said,  "Everything 
has  changed  about  the  world  except  the  way  we  look  at  it."  The 
same  could  be  said  for  export  control  policy  today. 

You  are  about  to  begin  a  major  rewrite  of  the  Export  Administra- 
tion Act  at  a  time  of  profound  change.  One  strong  indicator,  as  Mr. 
Roth  just  announced,  is  the  demise  of  CoCom  and  the  fact  that  the 
Russians  are  about  to  join  CoCom  as  partners.  Of  course,  we  are 
not  sure  at  what  level  of  partners. 

Also,  the  fact  that  since  I  used  to  run  the  export  control  system 
and  now  the  Russians  ask  me  for  advice  on  how  to  set  up  theirs, 
we  find  a  very  strange  world  out  there. 

Mr.  Roth.  I  hope  they  listen  to  you  more  than  your  Congress  did. 

Mr.  Freedenberg.  I  have  not  seen  that  their  Parliament  is  par- 
ticularly amenable  to  listening  to  Yeltsin's  advice,  so  we  will  see. 
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Add  to  that  the  fact  that  technological  change  has,  if  anything, 
increased  dramatically  in  recent  years,  and  the  result  is  a  world 
which  bears  no  resemolance  to  the  one  on  which  our  export  control 
policy  was  based  for  the  last  44  years. 

Mr.  Roth,  I  cannot  emphasize  enough  the  danger  of  a  lack  of  dis- 
cipline in  export  controls.  I  think  you  hit  on  just  the  right  point, 
which  is  what  happens  to  the  new  regime  if  the  United  States  con- 
tinues to  control  at  fairly  rigorous  levels  and  our  allies  do  not. 

I  have  been  told  that  they  have  broken  off  talks  on  various  lists 
and  certain  sectors,  and  they  have  given  us  take  it  or  leave  it  posi- 
tions on  other  sectors.  We  may  be  in  a  very  bad  position,  because 
we  feel  for  our  own  national  security  we  must  continue  to  control 
certain  items.  If  our  allies  don't  believe  the  same,  it  causes  us  enor- 
mous difficulties. 

I  am  speaking  on  behalf  of  the  Computer  and  Business  Equip- 
ment Manufacturers  Association  whose  membership  includes  our 
Nation's  highest  technology  companies,  accounting  for  $270  billion 
in  sales  domestically  and  4.5  percent  of  our  country's  GNP.  They 
conduct  20  percent  of  our  industrially  funded  R&D  and  they  derive 
50  percent  of  their  revenue  from  overseas  business.  So  they  have 
a  great  concern.  It  is  a  bottom  line  concern  on  how  you  regulate 
exports. 

I  thought  the  most  useful  thing  I  could  do  is  talk  about  the  tech- 
nological environment,  particularly  with  regard  to  computers  that 
has  changed  the  nature  of  export  controls. 

The  major  point  I  would  make  is  that  the  average  shelf  life  of 
a  computer  is  now  under  18  months.  Indeed,  more  than  70  percent 
of  the  1992  revenues  for  the  computer  industry  were  from  products 
that  did  not  exist  2  years  ago.  That  will  go  up  to  80  percent  by 
1995.  So  we  are  talking  about  a  very,  very  rapid  turnover. 

If  you  look  at  the  new  computer  models  that  are  coming  out,  they 
are  coming  out  every  5  or  6  months  with  increases  in  speed.  You 
have  seen  the  statistics  on  how  cheap  an  automobile  would  be  if 
they  were  doing  as  well  in  performance  as  computers  were.  They 
would  be  2  cents  and  get  100,000  miles  to  the  gallon. 

The  point,  however,  is  that  the  pace  of  change  is,  if  anything,  ac- 
celerating. I  will  get  to  some  interesting  statistics  on  that.  That  is 
why  it  is  good  that  the  President,  in  his  TPCC  export  control  an- 
nouncements, made  his  policy  on  the  basis  of  anticipating  the  new 
models  of  computers.  He  could  not  very  well  look  at  what  was  in 
existence  at  that  moment,  because  that  was  changing  even  as  he 
was  making  the  announcement. 

For  example,  the  IBM  Power  PC-601  and  the  Pentium-based  ma- 
chines will  be  available  by  the  millions  around  the  world  during 
this  quarter  of  1993  and  all  of  1994.  These  are  desktop  machines 
of  enormous  power  and  small  size.  Indeed,  almost  all  of  them 
would  fit  in  an  automobile  trunk. 

Given  that  small  size  and  ubiquity,  trying  to  control  these  ma- 
chines at  previous  control  parameters  made  no  sense.  So  yve  have 
a  major  shift  in  terms  of  trying  to  anticipate  foreign  availability. 
There  are  other  reasons,  however,  why  the  controls  made  no  sense. 
I  will  briefly  list  them. 

First  of  all,  semiconductors  are  not  controlled  except  to  CoCom- 
proscribed  destinations.  These  semiconductors  very  quickly  end  up 
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in  clones,  particularly,  at  the  moment,  in  countries  on  the  rim  of 
the  Pacific.  Immediately,  within  a  year  of  their  announcement  in 
the  United  States,  these  machines  end  up  in  Asia. 

Secondly,  the  new  PCs  and  work  stations  now  appearing  on  the 
market  permit  less  costly  upgrades.  So  you  have  a  machine  that 
comes  out,  because  they  are  coming  out  every  6  months  in  many 
cases,  you  have  to  upgrade  them.  You  can  now  upgrade  them  by 
putting  in  new  chips  or  iust  snapping  in  a  new  board.  It  saves 
money  for  the  customer,  out  it  also  means  that  those  boards  can 
fit  into  briefcases. 

So  how  can  you  control  the  speed  of  these  machines?  Remember, 
I  used  to  be  in  charge  of  the  export  control  enforcement  system. 

It  was  much  easier  when  you  had  room-sized  computers.  You  go 
see  a  Cray  computer  in  those  days,  and  it  was  a  huge  machine  with 
cooling  devices  and  special  rooms.  Now  you  are  talking  about  a 
desktop  machine  with  snap-in  upgrades. 

Third,  we  now  have  the  advent  of  parallel  processing.  IBM  is 
about  to  announce  massively  parallel  machines.  Remember,  this  is 
at  a  time  when  the  Japanese  still  have  not  agreed  to  our  increase 
from  195  million  calculations  a  second.  With  these  new  massively 
parallel  machines  we  are  going  to  achieve  within  the  next  couple 
of  years  speeds  approaching  a  CTP  of  100,000.  By  the  turn  of  the 
century  it  is  predicted  it  will  get  to  1  million.  That  is  1  trillion  cal- 
culations per  second. 

With  that  sort  of  power  out  there  available,  a  supercomputer 
threshold  of  2,000  seems  rather  modest.  That  also  raises  a  question 
of  how  do  you  define  a  supercomputer  in  this  type  of  environment. 

Finally,  adding  to  this  explosion  of  power  that  is  out  there,  com- 
puter networks  are  prevalent  around  the  world  and  software  engi- 
neers have  made  it  possible  to  get  even  more  power  out  of  the  ex- 
isting machines. 

You  have  what  is  called  virtual  parallel  processing.  That  again 
allows  anyone  with  an  Unix-based  machine  to  hook  those  up.  The 
software  for  that  is  at  no  cost  and  without  export  control  via 
Internet.  You  saw  an  Internet  demonstration  at  your  last  hearing. 
You  can  get  that  sort  of  software  via  Internet.  It  is  not  controlled. 
You  can  hook  into  other  machines  and  achieve  the  approximation 
of  the  parallel  processing  I  just  talked  about. 

So  what  do  we  do  in  this  situation?  CBEMA  has  a  number  of  pro- 
posals. 

The  basis  of  the  new  export  control  system,  we  think,  should  be 
something  which  we  call  Proliferation  Essential  Products  and  Tech- 
nologies. This  has  been  also  suggested  by  the  Computer  System 
Policy  Project  composed  of  the  CEO's  of  the  major  computers  com- 
panies. 

They  argue  that  the  administration  should  identify  these  PEPT's 
where  there  is  a  direct  and  substantial  nexus  between  a  product 
or  technology  and  proliferation.  That  should  be  one  without  which 
the  end  product  of  the  proliferation  cannot  be  made. 

The  key  is  that  these  products  or  technologies  cannot  be  merely 
useful  but  necessary  in  order  to  be  qualified  as  one  of  these  Pro- 
liferation Essential  Products  and  Technologies. 

Finally,  it  must  be  controllable.  That  is  why  I  get  back  to  the  an- 
nouncement that  Mr.  Roth  noted,  which  raises  the  question  of  how 


20 

is  it  controllable  in  an  age  when  you  don't  have  the  discipline  of 
CoCom?  Remember,  CoCom  has  a  U.S.  veto.  If  you  don't  have  a 
veto,  how  do  you  stop  others  from  exporting?  You  then  get  down 
to  what  I  would  say  is  "the  kindness  of  strangers."  You  get  down 
to  hoping  your  allies  will  go  along  with  a  paper  agreement.  Maybe 
they  will. 

But  as  you  remember,  the  CIA  uncovered  thousands  of  cases  of 
machine  tool  cheating  during  the  time  when  we  did  have  CoCom 
discipline.  Now  we  are  not  going  to  have  CoCom  discipline.  It 
makes  for  a  great  amount  of  the  difficulty,  if  not  impossibility.  We 
shall  see  what  occurs. 

If  we  do  not  adopt  this  new  structure,  CBEMA  would  recommend 
a  number  of  measures.  I  will  note  them  and  we  can  talk  about 
them  in  the  Q&A  session.  We  feel  we  obviously  have  to  move  away 
from  the  old  East-West  strategic  context  and  into  the  new  empha- 
sis on  preventing  proliferation.  But  as  long  as  we  have  a  control 
organization,  we  see  no  reason  whatsoever  for  any  continuation  of 
U.S.  licenses  required  for  CoCom,  and  there  still  are  within  the 
supercomputer  context. 

We  would  recommend  ending  the  supercomputer  regime  alto- 
gether, given  what  I  just  talked  about  with  regard  to  the  new  com- 
puter power  that  is  available,  particularly  through  networking. 

We  also  endorse  something  which  you  have  had  already  heard  a 
statement  on  by  Congressman  Edwards.  We  endorse  the  idea  of  an- 
ticipatory foreign  availability  findings. 

I  would  also  note,  by  the  way,  that  the  Commerce  Department 
is  in  the  process  of  reinventing  foreign  availability  into  oblivion. 
They  are  down  to  less  than  10  people.  Since  I  still  talk  to  some  of 
those  people,  I  see  certain  effects  of  the  bureaucracy. 

At  a  time  when  the  Congress  is  calling  for  even  more  power  and 
more  analytical  capability  at  the  foreign  availability  section,  Com- 
merce has  shifted  most  of  the  people  out  of  that  section.  So,  you 
cannot  have  what  you  are  asking  for  if  you  don't  have  people  to 
carry  out  those  studies.  Obviously,  they  can  be  farmed  out,  but  it 
is  a  much  more  difficult  thing. 

Two  other  points:  One  is  last  year  the  committee  adopted  an 
amendment  that  would  have  decontrolled  "mass  market  software 
containing  encryption."  CBEMA  endorses  this  and  recommends 
that  it  be  in  the  EAA. 

We  would  go  further  than  last  year's  amendment  by  including 
hardware  incorporating  encryption  algorithms  performing  at  the 
same  level  of  effectiveness  as  encryption  software  that  has  attained 
a  mass  market  status. 

I  would  note  from  my  own  clients  that  this  is  going  to  be  an  in- 
creasing problem.  The  new  demands  of  the  marketplace  are  for 
encryption.  The  market  demands  that  this  feature  be  available. 
This  is  not  something  which  the  U.S.  Grovernment  wants  to  grant. 
What  does  that  do  to  competitiveness? 

I  have  a  section  in  my  testimony  that  talks  about  pushing  this 
offshore.  I  know  a  number  of  companies  are  already  talking  about 
going  offshore.  I  have  no  idea  why  we  would  want  to  push  this  off- 
shore. 

Why  do  we  want  to  have  these  same  activities  that  would  be  per- 
fectly legal  in  the  U.K.  or  France  going  on  and  going  to  the  same 
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customers  and  maybe  profiting  U.S.  companies,  but  profiting  them 
offshore  and  giving  the  employment  otfshore  makes  no  sense.  It 
certainly  will  help  the  computer  industries  of  those  countries,  but 
it  certainly  won't  help  our  computer  industry. 

Mr.  Gkjdenson.  Let  me  interrupt  you  there.  Clearly  this  is  a 
case  where  there  isn't  a  need  for  a  massive  physical  construction 
or  heavy  capital  equipment  that  is  difficult  to  move.  You  can  basi- 
cally take  your  desktop  or  laptop  and  do  it  anywhere. 

Mr.  Freedenberg.  Right,  and  you  can  link  up.  Remember,  we 
have  software  being  written  right  now  in  Bangalore,  India  and 
soon  to  be  written  in  Moscow  to  be  done  for  our  major  computer 
manufacturers.  You  don't  have  to  move  the  individuals.  You  have 
to  move  the  place  where  this  individual  work  is  done  and  the  regu- 
latory structure.  That  is  not  a  hard  thing  to  do,  and  it  will  encour- 
age these  people  to  relocate. 

Remember,  our  software  industry  is  one  of  our  major  strengths. 
We  are  pushing  it  away  from  our  shores.  Not  only  our  software  in- 
dustry, but  I  might  add  in  the  case  of  California  among  other 
States,  our  semiconductor  industry,  because  they  are  the  ones  who 
are  also  being  asked  to  etch  these  algorithms  on  their  chips,  so  that 
you  don't  even  have  to  use  software. 

Finally,  I  would  just  note,  and  it  seems  almost  an  after-thought 
today,  but  it  is  true  for  every  industry.  We  have  had  cases  where 
special  conditions  are  placed  on  licenses — and  that  really  has  hit 
the  computer  industry — through  microcodes  that  are  supposed  to 
self-destruct  the  computer  if  you  run  certain  programs. 

It  has  hit  the  machine  tool  industry  where  they  are  asked  to  put 
epoxy  in  certain  boards  so  they  don't  work.  It  has  hit  a  number  of 
other  industries  where  they  have  to  downgrade  the  quality  of  their 
product  in  order  to  get  an  export  license. 

Since  CoCom  will  no  longer  exist  as  a  disciplining  organization, 
it  would  be  very  counterproductive  for  us  to  require  our  own  com- 
panies to  downgrade  or  alter  their  products  as  a  condition  for  ex- 
port, because  that  will  make  them  obviously  less  attractive,  and  we 
will  have  no  way  of  ensuring  that  other  CoCom  members  do  so. 

That  concludes  my  prepared  testimony.  I  would  be  happy  to  an- 
swer questions. 

[The  prepared  statement  of  Mr.  Freedenberg  appears  in  the  ap- 
pendix.l 

Mr.  Gejdenson.  Thank  you.  Mr.  Connelly. 

STATEMENT  OF  THOMAS  T.  CONNELLY,  SENIOR  VICE  PRESI- 
DENT, HARDINGE  BROTHERS,  INC.,  REPRESENTING  THE  AS- 
SOCIATION FOR  MANUFACTURING  TECHNOLOGY 

Mr.  Connelly.  Thank  you,  Mr.  Chairman.  The  U.S.  Machine 
Tool  Manufacturers  recognizes  that  exporting  is  essential  to  global 
competitiveness  and  to  economic  prosperity.  For  the  third  straight 
year,  U.S.  machine  tool  exports  have  reached  a  new  high.  In  1992 
they  were  $1.2  billion.  In  fact,  exports  have  increased  in  each  of  the 
last  9  years  and  have  nearly  tripled  since  1984. 

So  given  these  statistics,  can  we  justify  or  accept  an  export  con- 
trol system  in  this  country  that  is  outdated  and  overly  bureaucratic 
and  actually  retards  U.S.  exports? 
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This  committee  has  a  golden  opportunity  to  make  a  significant 
contribution  to  increased  U.S.  exports,  to  economic  growth  and  to 
jobs  in  the  remainder  of  this  decade  through  EAA  reauthorization. 

Mr.  Roth,  I  would  like  to  personally  commend  both  you  and  Con- 
gressman Oberstar  for  your  leadership  in  sponsoring  H.R.  8412.  I 
think  that  is  certainly  a  step  in  the  right  direction. 

The  Association  for  Manufacturing  Technology  has  a  number  of 
suggestions  for  EAA  reforms.  Those  suggestions  are  detailed  in  my 
written  statement.  I  would  like  to  share  a  couple  of  those. 

First,  unilateral  foreign  policy  controls  should  be  strongly  dis- 
couraged. The  machine  tool  industry  is  still  suffering  the  effects  in 
terms  of  lost  market  share  and  lost  reputation  of  the  foreign  policy 
controls  which  were  imposed  on  the  Soviet's  Kama  River  truck 
plant  way  back  in  1979.  Because  of  these  controls,  U.S.  machine 
tool  builders  lost  a  market  in  which  we  were  the  dominant  supplier 
during  the  1970's. 

In  addition,  we  developed  a  reputation  within  the  entire  Soviet 
market  as  an  unreliable  supplier  as  a  result  of  this.  This  concern 
is  particularly  important  at  a  time  when  CoCom  discipline  is  likely 
to  disappear.  I  refer  to  Dr.  Freedenberg's  comment  here  about  the 
U.S.  veto  power. 

Two,  products  and  technologies  placed  on  the  Commerce  Depart- 
ment's commodity  control  list  should  be  indexed  for  performance  so 
that  items  are  removed  as  their  technology  becomes  obsolete. 

The  machine  tool  industry  has  had  bitter  experience  with  a  lack 
of  updating.  It  took  17  years  to  get  the  last  revision,  from  1974's 
CoCom  machine  tool  control  list  to  the  development  of  the  CoCom 
core  list.  The  CoCom  machine  tool  negotiations  are  underway  in 
Paris  even  as  we  speak.  AMT  and  the  Commerce  Department's 
Technical  Advisory  Committee  have  submitted  the  recommenda- 
tions included  in  my  written  statement  to  that  group. 

However,  unfortunately,  we  are  experiencing  the  same  kind  of 
lack  of  responsiveness  from  DTSA  that  characterized  the  17-year 
freeze  on  change  prior  to  1991.  My  understanding  from  discussions 
as  late  as  last  night  with  the  AMFs  vice  president  for  technology 
who  is  in  Paris  observing  those  meetings  is  that  DTSA  is  continu- 
ing to  maintain  an  aggressive  position  in  this. 

In  fact,  at  this  point  in  terms  of  machine  tool  controls,  the  Unit- 
ed States  is  standing  alone.  Our  allies  have  agreed  to  the  rec- 
ommendations that  we  have  placed  in  my  written  testimony  and 
the  United  State^  has  not. 

Lastly,  the  time,  I  think,  has  come  for  Congress  to  reexamine  the 
rationale  for  the  entire  interagency  review  process.  My  own  com- 
pany had  a  very  painful  experience  with  this  interagency  cross  pur- 
pose in  the  mid-1980's.  We  attempted  to  obtain  a  license  for  ma- 
chine tools  to  be  used  at  the  McDonnell-Douglas  commercial  air- 
craft joint  venture  that  the  U.S.  Government  has  been  working 
hard  to  establish  at  Shanghai  Aircraft  2  hours  outside  of  Shanghai. 

The  PRC  is  projected  by  the  Commerce  Department  to  be  the 
largest  market  for  commercial  aircraft  in  the  1990's.  McDonnell- 
Douglas'  aircraft  joint  venture  to  manufacture  the  MD-80  and  its 
successor  planes  had  been  approved,  in  fact  even  promoted,  by  the 
U.S.  Government. 
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Yet  the  machine  tools  to  build  this  plane  could  not  obtain  license 
approval  from  the  Defense  Department  even  though  the  largest 
U.S.  defense  contractor  would  have  had  virtual  control  and  dedi- 
cated use  of  the  machines,  and  at  the  same  time  it  is  considered 
a  high  U.S.  Government  trade  priority  to  demonstrate  the  superi- 
ority of  U.S.  aircraft  technology  in  order  to  gain  a  foothold  in  one 
of  the  largest  aircraft  and  machine  tool  markets  in  the  world. 

Mr.  Chairman,  I  would  suggest  to  you  that  something  is  fun- 
damentally wrong  with  an  interagency  process  that  yields  that  re- 
sult. Remember,  again  as  Dr.  Freedenberg  has  already  said,  if  the 
United  States  is  unreasonable  and  our  allies  fail  to  agree  with  us, 
then  clearly  the  loser  in  this  proposition  will  be  American  business 
and  the  potential  for  American  jobs. 

Whatever  export  control  system  the  committee  ultimately  adopts, 
we  urge  you  to  include  the  reforms  which  I  have  outlined  here  and 
in  written  testimony.  The  current  system  is  badly  broken  and  must 
be  fixed  if  we  are  to  continue  to  compete  and  to  grow  through  inter- 
national trade. 

Thank  you. 

[The  prepared  statement  of  Mr.  Connelly  appears  in  the  appen- 
dix.] 

Mr.  Gejdenson.  Mr.  McKelvain,  I  think  we  have  enough  time  for 
you  to  make  your  statement  and  then  we  might  have  to  come  back 
for  questions. 

STATEMENT  OF  BOYD  McKELVAIN,  SENIOR  MANAGER  FOR 
INTERNATIONAL  TRADE  REGULATIONS,  INTERNATIONAL 
LAW  AND  POLICY,  GENERAL  ELECTRIC,  REPRESENTING  THE 
INDUSTRY  COALITION  ON  TECHNOLOGY  TRANSFER 

Mr.  McKelvain.  Thank  you,  Mr.  Chairman. 

Our  appearance  before  the  subcommittee  today  marks  a  depar- 
ture from  ICOTT's  past  charter  of  working  only  with  the  executive 
branch  on  export  controls.  We  hope  to  make  a  useful  contribution 
to  the  necessary  reforms  to  respond  to  the  new  environment. 

To  survive,  American  exporters  have  to  beat  foreign  competitors 
to  the  global  market  with  high  quality  products.  As  Dr. 
Freedenberg  said  earlier,  the  pace  of  technology  innovation  is 
breathtaking.  But  the  focus  of  international  competition  over  the 
rest  of  the  1990's  will  be  directed  increasingly  on  the  rapidly  grow- 
ing infrastructure  equipment  and  services  markets  of  the  newly  in- 
dustrialized and  industrializing  countries  because  of  their  phe- 
nomenal growth  and  because  the  home  markets  are  fiat. 

The  conference  today  on  the  Asia-Pacific  trading  relationships  is 
testimony  to  that  fact.  Unfortunately  for  U.S. -based  competitors, 
some  of  these  are  the  same  nations  found  on  the  list  of  50  to  60 
sensitive  countries  targeted  for  a  whole  range  of  U.S.  unilateral  ex- 
port restrictions  and  sanctions. 

The  top  12  of  those  sensitive  countries  import  more  than  half  as 
much  as  from  the  United  States  as  the  entire  European  commu- 
nity. But  sadly,  our  companies  are  finding  an  increasing  customer 
perception  of  political  risk  in  doing  business  with  U.S.  suppliers 
rather  than  our  European  and  Japanese  competitors. 

U.S.  leadership  in  these  crucial  markets  is  being  displaced  for 
generations  to  come.  Highly  visible  products  for  which  we  have  en- 
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joyed  a  competitive  lock  were  too  tempting  to  those  who  wanted 
unilaterally  to  send  signals  to  rogue  countries. 

Now  we  have  seen  our  lock  broken  as  foreign  manufacturers  in 
allied  countries  design  around  our  ability  to  deny  their  exports  to 
those  markets;  and  so  we  face  international  competition  strength- 
ened by  our  own  foreign  policy. 

This  trend  must  be  reversed  if  we  are  to  avoid  long-term  damage 
to  our  country's  economic  security.  We  compliment  the  Clinton  ad- 
ministration for  the  report  of  the  Trade  Policy  Coordinating  Com- 
mittee. The  export  control  initiatives  for  computers  are  dramatic 
and  long  overdue.  When  fully  implemented,  they  will  be  a  great 
help  to  the  information  industries. 

Also,  we  compliment  Mr.  Roth  and  Mr.  Oberstar  for  their  bill 
which  adopts  many  of  the  key  principles  we  endorse.  We  com- 
pliment Mr.  Manzullo  and  Ms.  Cantwell  for  their  bill  and  also  Mr, 
Wyden  on  his  bill. 

Both  of  these  latter  bills  ask  the  necessary  fundamental  ques- 
tion, why  should  we  control  products  and  technology  that  are  in- 
herently not  controllable? 

In  the  Senate,  Mrs.  Feinstein  appropriately  would  require  the 
administration  to  index  controls  to  the  pace  of  technology  where 
appropriate. 

We  do  not  favor  the  organizational  measure  reported  by  the  Sen- 
ate Foreign  Relations  Committee,  S.  1182.  We  view  the  organiza- 
tional issue  as  having  two  facets,  policy  and  procedure. 

On  the  policy  side,  we  recognize  that  such  agencies  as  the  State, 
Defense  and  Energy  Departments  should  continue  to  play  an  im- 
portant role  in  policymaking.  But  we  oppose  increasing  the  already 
excessive  numbers  of  agencies  involved,  and  that  is  what  S.  1182 
would  do. 

Procedurally,  we  favor  having  a  single  control  list  and  a  single 
agency  handling  the  entry  and  processing  of  licenses  and  decision- 
making within  established  policy  guidelines.  The  30-day  processing 
goal  cannot  be  met  otherwise. 

But  more  generally,  ICOTT  urges  the  subcommittee  to  avoid  the 
trap  of  building  a  new  set  of  controls  on  the  foundation  of  an  export 
control  system  that  was  geared  to  a  different  threat,  a  different 
world  economy  and  a  different  set  of  technological  assumptions. 

There  should  be  a  strong  presumption  against  the  use  of  trade 
restrictions  under  the  Export  Administration  Act.  Controls  on 
goods  and  technology  that  are  not  related  directly  to  weapons  and 
instruments  of  war,  that  is  to  say  the  items  traditionally  subject 
to  the  Export  Administration  Act,  should  be  permitted  only  if  three 
conditions  are  met: 

One,  the  controls  are  likely  to  accomplish  their  stated  and  essen- 
tial purpose. 

Two,  they  are  less  costly  than  other  measures  that  might  achieve 
the  purpose. 

And  three,  they  are  strictly  limited  in  duration  in  the  absence  of 
comprehensive  multilateral  controls. 

These  standards  should  apply  to  trade  restrictions  imposed  for 
national  security  and  nonproliferation  reasons  as  well  as  those  im- 
posed for  foreign  policy  and  sanctions  purposes. 
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We  believe  fundamental  issues  need  to  be  debated  openly.  Sup- 
pose that  you  were  to  host  a  debate  on  the  role  of  export  controls 
and  nonproliferation.  Important  fundamental  assumptions  would 
have  to  be  faced.  Let  the  advocates  for  both  sides  present  their  ar- 
guments. 

For  example,  the  OTA  and  others  have  concluded  that  access  to 
computers  is  not  critical  to  the  ability  of  any  country  to  develop  a 
nuclear  bomb.  The  OTA  report  shows  also  that  the  development  of 
chemical  and  biological  weapons  can  be  accomplished  from  widely 
available  goods  and  know-how;  and  all  weapons  of  mass  destruc- 
tion can  be  delivered  effectively  with  conventional  military  equip- 
ment that  already  is  obtainable  easily  if  not  possessed  now. 

There  is  a  growing  consensus  among  experts  that  the  demand- 
side  mechanisms  to  convince  proliferants  that  their  national  inter- 
ests are  served  better  by  cooperating  are  the  only  truly  effective 
proliferation  control  measures  in  the  long  run.  The  current  catch- 
all controls  with  no  materiality  standard  simply  are  unacceptable. 

We  believe  that  recognition  of  dramatic  changes  in  the  geo- 
political and  economic  environment  facing  the  United  States  justi- 
fies reexamination  of  fundamentals  and  reinvention  of  the  policies 
and  authorities  for  using  export  controls  to  address  our  country's 
security  and  foreign  policy  interests. 

Finally,  we  are  confident  that  successful  completion  of  the  reform 
effort  on  which  you  have  embarked  can  produce  legislation  that 
will  force  a  radical  reduction  in  the  use  of  trade  restrictions  that 
do  not  serve  the  full  range  of  national  interests. 

Thank  you.  r 

[The  prepared  statement  of  Mr.  McKelvain  appears  in  the  appen- 
dix.] 

Mr.  Gejdenson.  Thank  you,  gentlemen.  We  will  have  to  stand 
in  recess.  If  any  of  you  have  a  scheduling  problem  and  have  to 
leave,  I  will  understand  of  course.  I  think  we  have  a  minimum  of 
one  and  maybe  two  votes.  We  should  be  back  hopefully  within  10 
minutes. 

[Recess.] 

Mr.  Gejdenson.  Mr.  Freedenberg,  and  gentlemen,  let  me  run 
through  some  questions. 

Mr.  Freedenberg,  at  this  point  are  there  any  controls  on  tele- 
communications? At  the  point  that  CoCom  no  longer  exists,  are 
there  any  American  controls  that  are  unilateral  that  exist  on  tele- 
communications? 

Mr.  Freedenberg.  I  had  not  mentioned  that  in  my  oral  state- 
ment. I  had  a  reference  to  telecommunications  in  my  written  state- 
ment. There  are  unilateral  controls,  since  our  regulatory  agency, 
the  NSA,  is  much  more  concerned  about  monitoring  than  our  allies. 
In  fact,  we  are  unique  in  our  concern  in  that  area. 

Mr.  Gejdenson.  When  you  say  monitoring,  do  you  mean  other 
people's  telephone  conversations?  It  is  a  little  different  than  leading 
someone  through  a  hallway. 

Mr.  Freedenberg.  It  is  not  about  hall  monitors.  It  is  about 
world  monitors. 

First  of  all,  let  me  note  from  my  experience  in  the  government 
that  our  allies  didn't  and  don't  agree  on  the  overall  purpose  of 
CoCom  being  created  in  order  to  allow  that,  or  to  regulate  that.  It 
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was  not  stated  in  the  basic  written  premises  of  CoCom.  It  is  sort 
of  an  interpretation  of  the  CoCom. 

Second  of  all,  we  have  specific  concerns,  and  we  see  that  in  many 
areas,  including  encryption  and  including  our  concerns  about  fiber 
optics,  that  have  always  been  resisted  by  our  allies,  so  that  we  are 
likely  to  continue  to  have  unilateral  controls  on  telecom. 

Mr.  Gejdenson.  In  that  vein  let  me  ask  you,  and  without  giving 
out  any  of  the  national  security  issues  that  you  might  have  gotten 
when  you  had  classified  briefings,  I  mean  one  of  the  arguments  is 
that  with  terrorism  not  ending  just  because  the  cold  war  is  over, 
that  we  do  need  to  have  the  ability  to  have  access  to  this  informa- 
tion and  that  if  we  make  generally  available  the  most  sophisticated 
forms  of  encryption  and  we  provide  for  the  most  sophisticated 
forms  of  telecommunications,  this  will  make  it  virtually  impossible 
for  our  intelligence  agencies  to  get  the  kind  of  information  they 
would  need  in  terrorist  activities. 

Mr.  Freedenberg.  The  big  problem  with  that  theory  is  CoCom 
does  not  control  at  the  moment  telecom  for  North-South  technology 
transfer.  Since  it  doesn't  control  telecom,  it  is  really  irrelevant  to 
that  terrorist  concern.  High  speed  telecommunications  of  all  sorts 
are  available  to  the  entire  world  except  for  the  original  CoCom  pro- 
scribed destinations.  So  if  you  are  trying  to  monitor  that  sort  of  in- 
formation, you  are  not  going  to  get  it  through  U.S.  export  controls 
with  allied  cooperation. 

They  never  accepted  it  to  the  Middle  East,  or  to  North  Afi'ica,  or 
to  any  of  the  places  you  are  talking  about.  So  it  is  not  relevant 
here. 

Mr.  Gejdenson.  My  friends.  Roth  and  Oberstar,  here  have  a  bill 
that  would  in  nonemergency  circumstance  limit  U.S.  export  con- 
trols to  only  multilateral  controls.  Do  you  see  any  reasons  to  have 
unilateral  controls? 

Mr.  Freedenberg.  I  would  say  no  in  a  longer  term,  but  there 
may  be  some  particularly  heinous  individuals  or  acts  that  we  want 
to  disassociate  ourselves  from.  So  we  can  do  it  for  short-term. 

Mr.  Gejdenson.  Would  you  agree  with  their  proposal  to  give  180 
days  of  unilateral  controls  unless  Congress  extends  those? 

Mr.  Freedenberg.  Yes,  that  is  a  short  answer. 

Mr.  Gejdenson.  Mr.  McKelvain,  it  is  a  very  tough  line  obviously. 
We  are  looking  at  losing  a  considerable  amount  of  business  in 
China  because  of  our  satellite  decision.  Obviously,  that  is  an  impor- 
tant marketplace  with  one-fifth  of  the  world's  population,  even  if  it 
is  poor,  for  aircraft  and  other  areas,  a  tremendous  demand. 

I  understand  that  yours  isn't — I  mean  you  are  not  necessarily 
here  looking  for  what  is  the  best  foreign  policy,  but  you  have  to 
represent  your  corporate  interests. 

What  if  we  were  to  switch  from  export  controls  in  some  of  these 
areas  to  import  controls?  Would  that  cause  less  damage  to  Amer- 
ican industry,  not  that  you  would  be  racing  around  begging  us  to 
exercise  these.  But  if  we  were  to  switch  to  import  controls,  then  we 
would  end  up  doing  more  harm  to  those  we  want  to  harm  and  less 
to  ourselves  at  least.  Would  you  agree  with  that  proposition? 

Mr.  McKelvain.  I  think  it  is  conceivable.  It  is  necessary  to  look 
at  the  facts  of  each  particular  case.  But  as  you  probably  recall 
when  we  attempted  the  Toshiba  sanctions,  we  immediately  ran  into 
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an  entanglement  of  their  products  in  U.S. -made  products  that  cre- 
ated a  tremendous  amount  of  difficulties  in  trying  to  impose  import 
sanctions  without  hurting  ourselves. 

So  I  would  think  it  would  be  necessary  to  consider  that  ex- 
tremely carefully. 

Mr.  Gejdenson.  Mr.  Freedenberg,  would  you  support  a  proposal 
that  Mr.  Roth  and  Mr.  Oberstar  again  have,  which  would  state 
that  virtually  any  situation  in  which  export  sanctions  are  man- 
dated that  import  sanctions  must  also  be  mandated? 

Mr.  Freedenberg.  I  like  the  idea,  but  I  would  not  want  to  be 
absolute  on  it  because  it  would  depend  on  the  situation.  You  may 
have  some  major  GATT  problems  that  would  lead  to  difficulties. 

I  think  Senator  Heinz,  who  I  used  to  work  for,  was  very  much 
in  favor  of  that  idea.  It  has  a  lot  of  merit.  I  would  not  want  to  be 
absolute. 

Mr.  Gejdenson.  One  of  the  things  that  troubles  me,  if  you  look 
at  the  satellite  sanctions,  what  happens  is  then  we  don't  sell  sat- 
ellites. It  doesn't  deprive  the  Chinese  of  satellites.  They  just  get 
them  someplace  else.  They  still  keep  making  the  hard  currency  by 
selling  all  the  textiles  and  other  goods  here  in  this  country. 

Do  you  generally  support  judicial  review  along  the  lines  of  what 
applies  to  other  regulatory  agencies?  Do  you  think  judicial  review 
makes  sense  now  that  you  are  not  part  of  the  agency,  Mr. 
Freedenberg? 

Mr.  Freedenberg.  Particularly  since  I  can  participate  in  the 
other  side  of  it. 

No,  I  think  it  does.  What  you  have  is  a  situation  in  which  you 
don't  have  the  administrative  protections  in  the  export  administra- 
tion area.  I  think  judges  would  be  careful  not  make  national  secu- 
rity decisions,  but  I  think  you  could  easily  have  them  making  deci- 
sions about  arbitrary  or  capricious  activity  on  the  part  of  the  U.S. 
Government.  That  makes  a  lot  of  sense. 

Mr.  Gejdenson.  Is  judicial  review  hard  for  industry,  Mr. 
McKelvain,  in  these  kinds  of  situations  for  fear  of  retaliation  by  the 
government? 

Mr.  McKelvain.  That  is  always  a  problem,  but  I  think  industry 
can  approach  that  through  trade  associations  and  groups. 

Mr.  Gejdenson.  And  they  have  legal  standing?  Is  that  your  as- 
sessment? 

Mr.  McKelvain  [prompted  by  Counsel  HirschhornJ.  Yes. 

Mr.  Gejdenson.  Mv  friends  Roth  and  Oberstar  would  give  the 
authority  of  EAA  to  tne  Secretary  of  Commerce.  Do  other  agencies 
have  legitimate  roles  in  export  control  process? 

Mr.  Freedenberg.  Absolutely.  The  question  is  do  they  have  a 
role  in  each  and  every  license?  That  is  what  the  chart  from  hell 
that  was  shown  earlier  by  AT&T's  representative  demonstrates. 
You  end  up  with  a  difficulty  of  having  a  policy,  because  each  li- 
cense becomes  a  policy  decision.  What  you  need  to  have  is  a  focal 
point  for  the  administration  of  export  controls,  so  that  you  can  stop 
arguing  policy  on  each  and  every  license. 

Mr.  Gejdenson.  Other  agencies  would  be  put  in  the  process. 

Mr.  Freedenberg.  I  would  think  obviously  the  Defense  Depart- 
ment has  a  great  deal  of  expertise  in  national  security  issues.  The 
State  Department  obviously  has  to  decide  where  our  foreign  policy 
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is  going,  but  you  don't  need  it  on  every  single  license.  There  should 
be  some  overall  policy.  They  can  make  up  the  list,  however. 

Mr.  Gejdenson.  NAS  made  some  recommendations  on  the  role 
of  Congress  a  few  years  ago.  Do  you  agree  with  those? 

Mr.  Freedenberg.  Yes. 

Mr.  Gejdenson.  Should  NAS  have  some  formal  role  here  because 
they  end  up  muddling  in  it  all  the  time  anyway;  don't  they? 

Mr.  Freedenberg.  I  think  they  are  a  very  useful  way  of  getting 
an  outside  view  because  they  bring  in  a  great  deal  of  expertise.  I 
think  a  regular  look  at  the  subject  by  a  panel  such  as  NAS  would 
be  very  useful,  particularly  where  we  had  the  case  of  the  machine 
tool  industry  without  any  redress  for  17  years  and  where  we  had 
the  computer  industry  not  able  to  make  its  point  about  changing 
the  control  parameters. 

You,  Mr.  Chairman,  mentioned  this  back  in  1989,  that  an  80386 
computer  was  not  going  to  endanger  our  national  security.  The  Na- 
tional Academv  of  Sciences  might  have  had  a  very  intelligent  thing 
to  say  about  that.  When  we  first  decontrolled  the  80286  computer, 
you  would  think  the  world  was  going  to  come  to  an  end  if  you  lis- 
tened to  the  Defense  Department. 

Mr.  Gejdenson.  The  Manzullo-Cantwell  bill  would  eliminate  ex- 
port controls  on  telecommunications,  computers,  semiconductors 
with  the  exception  of  going  to  terrorist  countries  or  embargoed 
countries.  Would  you  all  support  that? 

Mr.  McKelvaln.  We  would  support  it.  We  would,  on  the  other 
hand,  suggest  that  it  should  not  substitute  a  residual  unilateral 
control.  Since,  the  basis  for  the  decontrol  is  that  these  items  are 
not  controllable,  leaving  a  residual  control  for  other  purposes  would 
not  make  sense. 

Mr.  Gejdenson.  Mr.  Roth. 

Mr.  Roth.  Thank  you,  Mr.  Chairman.  I  will  ask  my  questions 
starting  from  my  left  here,  your  right.  Mr.  Connelly,  I  am  glad  to 
have  a  chance  to  meet  you  and  see  you  here  before  our  subcommit- 
tee because  I  feel  if  we  are  nice  to  you,  you  will  be  nice  to  us.  And 
when  these  issues  come  up,  you  will  call  off  Jim  Mack  because  that 
guy  is  a  bulldog. 

Mr.  Connelly.  I  will  see  what  I  can  do. 

Mr.  Roth.  I  represent  some  of  my  best  friends,  Gideon  Lewis.  As 
you  look  at  the  world,  where  are  the  emerging  markets  for  our  U.S. 
machine  tool  exports  and  what  can  we  do  to  help  you  meet  that 
competition? 

Mr.  Connelly.  China  obviously  is  a  very  significant  opportunity 
for  us.  I  think  Europe  is,  as  well.  I  think  there  is  still  a  lot  of  po- 
tential in  Europe  that  we  have  not  tapped  adequately. 

Mr.  Roth.  Where  in  Europe?  It  seems  like  the  Germans  and 
some  of  these  people  are  such  stiff  competitors  for  us.  Where  in  Eu- 
rope would  you  see  that? 

Mr.  Connelly.  I  would  see  it  in  Germany  and  the  middle  Euro- 
pean countries,  as  well. 

In  terms  of  what  could  we  do,  let  me  just  make  a  statement  that 
ties  directly  to  the  export  controls. 

We  provide  in  my  own  company  two  basic  levels  of  machinery, 
one  very  super  precision  and  one  general  precision.  We  have  given 
up  even  attempting  to  sell  anything  in  the  super  precision  area  to 
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the  Chinese,  primarily  because  we  have  been  totally  unsuccessful 
in  obtaining  licenses. 

As  a  result  of  the  difficulties  that  we  have  had,  the  Chinese  have 
told  us  if  you  can't  work  that  out,  don't  come  back.  In  fact,  as  I 
mentioned  in  my  oral  testimony,  we  have  been  back  to  Shanghai 
Aircraft.  We  have  been  back  there  repeatedly  trying  to  open  up 
those  doors  for  future  business  potential,  and  they  have  said,  "don't 
bother." 

So  export  controls  are  a  significant  issue  for  us.  I  heard  a  ques- 
tion asked  a  minute  ago,  how  would  we  feel  as  a  group  about  con- 
sidering these  other  areas,  computers  and  so  forth,  for  decontrol 
under  Mr.  Manzullo's  bill. 

I  guess  as  a  machine  tool  builder  I  would  and  that  machine  tools 
should  not  be  left  as  the  only  item  on  the  control  list.  If  the  others 
go,  I  would  like  to  go,  too. 

Mr.  Roth.  What  do  you  think  the  outlook  is  for  machine  tools 
here  in  the  United  States  for,  say,  the  next  4  or  5  years? 

When  I  go  back  to  talk  to  my  pals  at  Gideon  Lewis,  what  can 
I  tell  them? 

Mr.  Connelly.  I  think  we  have  an  outstanding  opportunity. 
Frankly,  I  will  attribute  that  to  what  has  transpired  in  the  last  7 
years  during  the  period  of  the  Voluntary  Restraint  Arrangements, 
which,  as  you  know,  come  off  next  month. 

I  think  the  American  machine  tool  industry  has  substantially  re- 
built itself.  I  think  the  numbers  and  the  evidence  are  there. 

We  have  spent  substantial  sums  on  research  and  engineering 
and  development  and  improving  this  industry  in  the  United  States. 
Although  it  is  a  much  smaller  industry  than  it  was,  I  think  we 
have  done  an  outstanding  job. 

At  this  point  we  are  willing  to  say,  "Let's  compete  on  an  open 
and  fair  basis."  I  think  we  have  a  very  high  potential  for  the  fu- 
ture. 

Mr.  Roth.  Dr.  Freedenberg,  you  know  I  have  a  number  of  ques- 
tions here  that  relate  to  the  legislation.  I  was  wondering  because 
you  are  a  person  who  takes  a  historical  perspective.  You  mentioned 
something  about  the  tremendous  change  coming  in  computers 
every  4  or  6  months.  I  see  that  in  our  own  family,  in  our  campaign 
computer  because  we  do  a  lot  of  that  in  our  home. 

The  computers  we  are  buying  now,  what  a  difference  in  just  a 
year.  The  one  we  bought  a  year  ago  is  ancient  compared  to  the  one 
we  bought  last  week. 

My  question  is  this:  Yesterday  we  had  the  bill  on  the  floor  and 
there  was  a  lot  of  acrimony.  You  had  Congressmen  get  up  and  say, 
you  know,  I  talked  to  some  people  and  they  broke  down  and  cried 
and  things  like  this.  This  morning  I  was  on  a  radio  show.  People 
called  in.  It  is  almost  like  hysteria.  People  say,  we  need  change,  we 
need  change. 

The  question  I  have  for  you,  you  are  a  historian,  is  there  a  his- 
torical metaphor  for  what  is  happening  in  the  world  today?  There 
seems  to  be  so  much  change  and  people  feel  so  uncertain  that  psy- 
chologically there  is  something  going  on. 

Mr.  Freedenberg.  That  is  why  I  used  the  dawn  of  the  atomic 
age  as  an  example.  All  of  a  sudden  it  changed  all  the  old  ideas,  be- 
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cause  you  had  this  weapon  of  mass  destruction  that  never  existed 
before,  and  that  seemed  to  change  all  the  old  assumptions. 

You  really  have  that  today  in  the  information  industry,  not  just 
computers  but  telecommunications  and  semiconductors,  et  cetera, 
and  software.  It  is  exploding,  and  it  is  changing  all  the  old  ideas 
you  had  about  controlling  it  and  all  the  old  ideas  about  how  they 
could  be  used. 

That  is  also  changing  the  way  we  have  to  regulate  it.  So  you 
really  do  have  a  big  change.  That  is  what  I  tried  to  emphasize  in 
my  testimony.  I  trace  export  controls  back  to  1253  by  an  edict  by 
King  John.  You  can  trace  it  from  there  on;  when  the  United  States, 
since  1917  with  Trading  with  the  Enemy  Act.  I  think  we  have  to 
break  out  of  these  old  ideas.  I  am  not  saying  we  are  basing  them 
on  1253  edicts,  but  what  we  came  up  within  1949  is  certainly  not 
relevant  anymore,  and  that  is  the  basis  of  the  current  act. 

Mr.  Roth.  Don't  you  think  if  you  trace  it  back  to  1253  you  al- 
ways seem  to  be  working  with  nation  states  or  with  countries?  But 
it  seems  now  the  biggest  enemy  is  going  to  be  individual  groups. 
You  had  mentioned  before  how  you  can  transfer  computers  and  so 
on.  That  is  not  the  nation  state  that  is  in  control  but  various 
groups  within  a  state. 

Mr.  Freedenberg.  Again,  despite  the  1253  edict,  the  long  bow 
did  diffuse  throughout  the  Western  world.  It  did  not  end  war  as  we 
knew  it.  Many  times  this  kind  of  technology  is  overrated  on  what 
its  effect  is. 

Mr.  Roth.  The  rules  that  were  promulgated  in  1253,  are  they 
still  in  effect  today? 

Mr.  Freedenberg.  It  is  just  the  historical  basis.  We  have  made 
a  few  amendments. 
.     Mr.  Manzullo.  I  have  a  more  contrary  question. 

Mr.  Roth.  I  will  be  happy  to  yield  to  the  gentleman. 

Mr.  Manzullo.  Briefly,  could  each  of  you  tell  us — this  is  the 
same  question  I  gave  to  Mr.  Richardson — the  markets  that  are  ac- 
tually effected  by  the  lifting  of  controls,  liberalizing  of  controls  on 
computers,  chips,  and  telecommunications? 

It  is  important  that  we  bring  out  that  total  market  that  is  af- 
fected. Computers  are  not  made  in  my  district.  My  district  is  the 
machine  tool  capital  of  the  world,  Rockford,  Illinois. 

We  had  a  manufacturer  that  built  a  machine  that  cost  $2  million. 
It  was  driven  by  a  computer.  It  got  tied  up  in  export  controls  for 
2  years  and  they  almost  had  to  eat  the  products. 

I  would  like  each  of  you  to  tell  us  the  extent,  breath,  scope  and 
pervasiveness  of  the  dramatic  change  that  will  take  place  in  indus- 
try once  these  controls  are  lifted.  It  is  an  important  question. 

Mr.  Freedenberg.  I  will  lead  off.  The  market  in  the  People's  Re- 
public of  China  which  has  been  growing  at  9  percent  a  year  since 
1978  is  projected  to  be  in  the  tens  of  billions. 

In  the  areas  that  CBEMA  represents,  they  do  have  the  foreign 
exchange,  and  they  do  have  a  desire  for  American  technology.  Obvi- 
ously, we  have  to  have  some  concerns  about  the  end  use  of  these 
products.  That  is  what  we  can  negotiate  with  them. 

We  have  the  incentive  of  that  technology  to  help  them  develop 
economically  to  keep  them  from  using  it  in  the  wrong  way  and  our 
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own  ability  to  monitor  their  activities  just  through  satelHtes  that 
would  be  a  check  on  the  wrong  use  of  that  technology. 

The  market  in  telecommunications,  in  computers,  is  just  almost 
unlimited.  We  are  talking  about  an  economy  that  is  supposed  to  be, 
although  I  am  a  little  skeptical,  passing  Japan  in  size  by  the  year 
2010.  Certainly  if  it  continues  at  its  current  rate  of  growth  we  will 
have  an  enormous  market  for  our  products  and  a  great  incentive 
to  get  in  on  the  ground  floor. 

Mr.  Roth.  Dr.  Freedenberg,  it  is  always  a  pleasure  to  have  you 
before  us.  We  take  your  advice  very  seriously. 

Mr.  McKelvain,  you  have  been  involved  on  the  inside  on  these 
export  controls.  From  your  experience,  what  happens  if  we  go  to 
the  national  discretion  system  to  replace  CoCom? 

Won't  this  create  more  problems  than  we  had  before? 

Mr.  McKelvain.  That  is  a  danger.  The  experience  with  national 
discretion  generally  has  been  that  the  United  States  is  more  likely 
to  impose  the  controls  with  greater  enthusiasm,  higher  thresholds 
for  approvals,  perhaps  more  delay  in  license  processing,  et  cetera. 
It  turns  out  to  be  a  virtual  unilateral  control  in  many  cases. 

Mr.  Roth.  That  is  what  I  am  afraid  of. 

Thank  you  very  much. 

Mr.  Gejdenson.  Mr.  Fingerhut. 

Mr.  Fingerhut.  I  have  no  questions. 

Mr.  Gejdenson.  Are  there  any  further  questions? 

Mr.  Manzullo.  The  question  that  I  was  asking,  we  are  talking 
about  the  sales  of  computers,  chips  and  telecommunications.  There 
are  very  few  congressional  districts  where  those  products  them- 
selves are  actually  manufactured. 

What  I  am  trying  to  establish  here  is  areas  in  this  country  that 
directly  relate  to  the  manufacturing  of  these  products;  for  example, 
soybeans  in  use  for  plastics. 

The  bill  that  I  have  introduced,  if  it  is  passed  and  made  a  part 
of  the  EAA,  will  greatly  increase  the  use  of  soybeans  for  plastics 
that  are  used  in  the  construction  of  the  computers. 

Could  each  of  you  take  that  and  give  me  an  idea  of  the  pervasive- 
ness of  what  will  happen  to  different  raw  materials  and  different 
feeder  corporations  into  those  companies  that  directly  make  chips, 
computers  and  telecommunications? 

Mr.  Freedenberg.  I  think  the  reason  you  have  this  pregnant 
pause  is  that  it  is  just  hard  to  trace  these  things  in  a  serious  way 
if  you  are  asking  for  economic  impact. 

I  think  what  you  have  is  a  much  less  fettered  market  and  one 
in  which  the  United  States,  which  has,  by  the  way,  pulled  back 
ahead  on  computer  technology  and  semiconductor  technology  in  re- 
cent years  where  there  was  some  worry  about  the  lag. 

We  are  now  back  out  in  front.  We  have  certainly  had  the  lead 
in  Mr.  McKelvain's  area  with  aerospace  technology  and  turbine 
technology  and  a  number  of  other  areas.  If  we  are  unfettered,  we 
are  going  to  compete  and  we  are  going  to  win  those  markets. 

That  doesn't  mean  you  have  no  concerns  whatsoever,  but  I  think 
the  controls  we  have  had  up  to  now  have  been,  clearly  by  every 
study,  have  been  a  detriment  and  to  the  degree  you  end  them  and 
have  some  new  sensible  regulatory  program,  you  are  going  to  have 
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a  big  impact.  When  you  get  into  numbers,  it  is  very,  very  difficult 
to  quantify. 

Mr.  Connelly.  I  would  have  a  wish  that  would  go  along  with 
that.  If  that  did  happen  and  those  improvements  were  seen,  I  think 
the  likelihood  of  those  removing  controls  on  machine  tools  would  be 
enhanced  as  well.  I  would  love  to  see  that  be  a  success. 

Mr.  McKelvain.  It  is  hard  to  trace  the  food  chain  that  supports 
the  computer  and  telecommunications  industry  across  all  the  sup- 
pliers in  the  industry.  It  is  the  sort  of  thing  that,  as  far  as  I  am 
concerned,  would  take  some  research.  We  would  be  happy  to  help 
you  with  that  if  you  would  like  specific  facts. 

It  is  always  true  that  across  this  country  in  virtually  all  the  in- 
dustry sectors  in  which  the  United  States  is  successful  internation- 
ally, many  of  the  supplier  industries,  second  tier,  third  tier  suppli- 
ers and  tneir  employees  may  not  actually  be  aware  that  they  are 
involved  in  international  trade. 

In  the  aircraft  industry,  for  example,  that  is  especially  true 
where  the  large  engine  and  airframe  manufacturers  have  lists  of 
thousands  of  secondary  suppliers.  Those  people  often  don't  realize 
that  they  are  in  the  export  business.  But  the  aircraft  industry  sells 
more  than  50  percent  of  its  product  outside  the  United  States. 

So  when  we  are  denied  access  to  important  markets,  and  as  I 
said  in  my  statement  there  is  a  large  share  of  the  markets  for 
these  infrastructure  kinds  of  business  in  sensitive  countries,  when 
we  actually  lose  access  to  those  completely  while  our  allied  com- 
petitors have  continued  access,  then  that  really  shuts  down  many 
of  the  jobs  in  this  country  for  the  long  term. 

Mr.  Manzullo.  Thank  you. 

Mr.  Gejdenson.  Thank  you.  We  thank  the  panel  for  their  testi- 
mony. We  will  probably  see  you  again  before  this  is  all  over. 

Our  next  witness  is  Jess  N.  Hordes,  a  director  at  the  Washington 
Office  of  the  Anti-Defamation  League.  Your  entire  statement  will 
be  placed  in  the  record.  Please  proceed  as  you  are  most  com- 
fortable. 

STATEMENT  OF  JESS  N.  HORDES,  DIRECTOR,  WASHINGTON 
OFFICE,  ANTI-DEFAMATION  LEAGUE 

Mr.  Hordes.  I  am  Jess  Hordes,  Director  of  the  Anti-Defamation 
League's  Washington  Office  and  I  am  pleased  to  be  testifying  on 
behalf  of  ADL  and  the  Committee  on  Freedom  of  Trade  with  Israel, 
which  represents  the  major  Jewish  organizations  that  monitor  the 
Arab  economic  boycott  of  Israel. 

I  want  to  commend  the  chairman  for  his  leadership  on  this  issue 
and  thank  Congress  for  its  work  in  seeking  to  end  the  boycott. 

In  1945,  preceding  Israel's  existence,  the  Arab  League  voted  to 
impose  a  boycott  against  the  Jewish  community  in  Palestine  and 
prevent  Israel's  establishment.  By  1948,  when  military  efforts  to 
destroy  Israel  were  unsuccessful,  the  Arab  boycott  of  Israel  became 
an  extension  of  war  by  other  means.  Through  it,  the  Arab  League 
sought  to  undermine  Israel's  existence  as  a  sovereign  state. 

In  the  initial  stage,  a  primary  boycott,  in  which  only  Arab  coun- 
tries and  companies  were  prohibited  from  dealing  with  Israel,  was 
in  effect.  In  the  early  1950's,  the  economic  boycott  was  extended  to 
its  secondary  and  tertiary  form,  targeting  American  and  other  for- 


33 

eign  companies  doing  business  with  Israel.  These  companies  were 
put  on  the  Arab  League's  infamous  "blacklist." 

Recently  the  Federation  of  Israeli  Chambers  of  Commerce  esti- 
mated that  the  boycott  has  cost  Israel  $45  billion  in  lost  trade  and 
investment  over  the  last  40  years.  It  has  been  estimated  that  up- 
wards of  1,000  American  companies  have  been  on  the  blacklist  and 
countless  others,  who  are  intimidated  by  possible  Arab  economic 
retribution,  simply  distance  themselves  from  business  ties  with  Is- 
rael. 

The  United  States  has  taken  the  lead  in  countering  the  boycott. 
In  1976  and  1977,  Congress  passed  legislation  prohibiting  and  pe- 
nalizing compliance  witn  the  secondary  boycott  and  requiring  dis- 
closure of  boycott-related  requests.  In  the  1980's,  the  United  States 
stepped  up  efforts  to  get  our  trading  partners  in  Europe  and  Asia 
to  adopt  an  antiboycott  stance  as  well. 

U.S.  and  allied  military  assistance  against  Iraq  in  the  Persian 
Gulf  War  only  underscored  the  outrageousness  of  a  secondary  boy- 
cott aimed  at  American  and  foreign  companies  by  the  very  Arab 
states  that  benefited  from  U.S.  protection.  Although  assurances  of 
boycott  policy  change  were  received  from  Kuwait  and  Saudi  Arabia, 
there  has  yet  to  be  a  clear  break  from  their  past  discriminatory  pol- 
icy. Countries  seeking  a  close  strategic  relationship  with  the  Unit- 
ed States  cannot  close  their  markets  to  U.S.  business. 

In  the  context  of  the  peace  process,  the  boycott,  even  in  its  pri- 
mary dimension,  is  an  anachronism.  It  prevents  the  economic  nor- 
malization that  all  the  peoples  of  the  Middle  East  desperately  seek, 
complicates  implementation  of  Israeli-Palestinian  peace,  and  runs 
contrary  to  the  spirit  of  economic  cooperation  that  is  beginning  to 
take  hold  in  the  region.  At  a  time  when  donor  countries  are 
strategizing  about  how  to  build  peace  from  the  ground  up,  remov- 
ing the  boycott  would  allow  the  region  to  move  from  its 
confrontational  past  to  a  future  of  reaping  the  dividends  of  peace. 
Arab  claims  that  the  boycott  should  not  be  reexamined  until  Israel 
withdraws  from  all  occupied  territories  contradict  the  fact  that  the 
boycott  was  established  in  response  to  Israel's  very  existence. 

Whatever  linkage  the  Arab  states  might  assert  between  continu- 
ation of  the  primary  boycott  and  the  peace  process  is  unjustifiable 
in  connection  with  the  secondary  boycott  aimed  at  American  and 
other  foreign  companies.  The  secondary  boycott  violates  the  most 
basic  principles  of  free  trade  and  constitutes  illicit  coercion  of 
American  commercial  decisionmaking. 

At  present,  only  Egypt  has  formally  dropped  the  boycott,  as  a  re- 
sult of  its  1979  peace  treaty  with  Israel.  A  few  North  African  Arab 
League  members  implement  only  the  primary  boycott.  Recently, 
Saudi  Arabia  and  some  Gulf  states  indicated  a  tacit  willingness  not 
to  enforce  the  secondary  boycott.  But  these  and  other  small  positive 
signs  are  tempered  by  oscillation  in  practice  and  the  failure  of  Arab 
leaders  to  come  out  publicly  in  support  of  relaxation  of  the  boycott. 
At  best,  these  countries  are  divided  on  the  issue.  Enforcement 
mechanisms  remain  in  place  and  boycott  requests  continue. 

In  the  cases  of  Kuwait  and  Saudi  Arabia,  U.S.  antiboycott  statis- 
tics do  not  bear  out  their  assurances  to  U.S.  officials  tnat  the  sec- 
ondary boycott  is  no  longer  enforced.  The  number  of  boycott  re- 
quests originating  from  Saudi  Arabia  actually  increased  over  the 
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last  year.  In  fact,  314  prohibited  requests  were  received  from  Saudi 
Arabia  in  the  last  quarter  of  fiscal  year  1993,  higher  than  in  any 
of  the  previous  six  quarters. 

Several  months  ago,  in  response  to  U.S.  pressure,  the  Kuwaiti 
foreign  minister  suggested  that  his  country  would  no  longer  con- 
duct blacklisting. 

The  secondary  boycott  will  not  effectively  end  without  unequivo- 
cal public  statements  and  action  by  Arab  governments.  Hints  of  its 
de  facto  dismantlement  are  not  adequate,  since  the  secondary  boy- 
cott operates  through  the  intimidation  of  companies  who  shy  away 
from  business  relationships  with  Israel  to  avoid  Arab  economic  re- 
taliation. 

A  perfect  example  is  the  recent  report  of  compliance  by  one  of 
Britain's  leading  firms,  Imperial  Chemical  Industries  (ICI).  An  in- 
ternal memo  from  the  company's  legal  affairs  department  warned 
that,  despite  the  Middle  East  peace  process,  the  company  should 
assume  that  Arab  boycott  officials  would  be  "as  vigilant  as  ever." 
Thus,  without  explicit  Arab  public  action  to  the  contrary,  the  wide- 
ly held  perception  that  the  boycott  is  in  place  continues  to  impact 
business  decisions. 

From  the  start,  the  Clinton  administration  has  given  high  prior- 
ity to  urging  Arab  leaders  to  abandon  the  boycott.  With  the  signing 
of  the  Israel-Palestinian  Declaration  of  Principles,  and  progress  in 
the  peace  process,  the  boycott  becomes  not  only  a  anachronism,  but 
a  growing  irritant  to  future  advances.  This  relic  of  animosity  and 
nonrecognition  has  no  place  in  the  new  architecture  of  peace.  The 
President  and  the  Congress  must  continue  to  demand  from  the 
Arab  world  and  the  PLO  a  clear  end  to  the  boycott. 

Let  me  suggest  some  ways  we  can  do  that. 

We  welcome  the  recent  announcement  by  U.S.  Trade  Representa- 
tive Mickey  Kantor  that  the  International  Trade  Commission  will 
investigate  and  quantify  the  direct  and  indirect  damage  to  U.S. 
business  resulting  from  the  boycott,  raising  the  specter  of  possible 
trade  sanctions.  This  should  be  a  useful  tool  in  effectively  pressing 
U.S.  interests. 

Two,  the  administration  should  fully  utilize  multilateral  mecha- 
nisms such  as  the  GATT,  OECD,  and  the  G-7  to  rally  our  trading 
partners  and  to  pressure  Arab  countries  to  end  it.  At  the  Group  of 
Seven  meeting  in  Tokyo  last  July,  the  administration  successfully 
negotiated  a  clear  statement  on  ending  the  boycott.  Saudi  Arabia's 
application  for  GATT  membership  provides  a  new  opportunity  for 
action  and  I  commend  Chairman  Gejdenson  for  his  initiative  on 
this  front. 

Three,  we  should  expand  our  efforts  to  ensure  that  foreign  com- 
panies complying  with  the  boycott  are  not  awarded  U.S.  Govern- 
ment contracts.  We  believe  that  all  U.S.  Government  agencies  and 
departments,  not  just  State  and  Defense,  should,  as  a  condition  for 
awarding  contracts,  require  foreign  companies  to  certify  noncompli- 
ance with  the  boycott. 

Moreover,  Congress  needs  to  determine  the  effectiveness  and 
monitor  the  implementation  of  the  current  legislation.  We  are  con- 
cerned that  no  system  is  in  place  to  investigate  the  accuracy  of  con- 
tractors' certifications.  Specifically,  the  departments  should  conduct 
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random  checks  into  the  accuracy  of  certifications,  rather  than  rely 
solely  on  the  word  of  the  certifying  foreign  contractor. 

As  long  as  the  boycott  remains  in  force,  vigorous  U.S.  antiboycott 
enforcement  through  the  Office  of  Antiboycott  Compliance  (OAC) 
must  continue.  After  coming  under  criticism  in  1989,  for  a  decline 
in  enforcement  actions,  OAC  reforms  have  generated  an  increase  in 
enforcement  activity.  OAC  is  now  operating  at  close  to  the  author- 
ized staff  levels. 

These  levels  should  not  be  allowed  to  drop.  OAC  should  continue 
its  program  of  staff  training  to  improve  and  upgrade  legal  and  in- 
vestigatory techniques. 

Two,  we  commend  the  increase  in  maximum  penalty  levels  from 
$10,000  to  $50,000  proposed  by  the  House  and  supported  by  Sec- 
retary Brown  and  former  Secretary  Mosbacher.  This,  if  enacted, 
will  be  the  first  monetary  increase  in  16  years. 

Three,  we  also  believe  that  increased  denials  of  export  privileges 
in  severe  cases  will  strengthen  enforcement  and  are  pleased  that 
in  fiscal  year  1993  three  consent  agreements  provided  for  the  de- 
nial of  export  privileges. 

Four,  we  urge  greater  coordination  among  government  depart- 
ments in  combating  the  boycott,  including  implementing  the  1991 
recommendation  of  the  Commerce  Department's  Inspector  Greneral 
to  increase  Justice-Commerce  cooperation  in  the  area  of  criminal 
violations. 

OAC  could  also  work  closely  with  State  and  Defense  Depart- 
ments to  help  implement  antiboycott  regulations  ensuring  that  gov- 
ernment contracts  are  not  awarded  to  companies  known  to  comply 
with  the  boycott. 

Six,  as  proposed  by  Congressman  Schumer,  we  believe 
antiboycott  enforcement  would  be  strengthened  if  the  Export  Ad- 
ministration Act  explicitly  recognized  a  private  right  of  action  that 
would  give  boycott  victims  a  means  to  recover  damages  suffered  as 
a  result  of  this  discrimination. 

In  sum,  although  there  have  been  some  signs  that  the  boycott  is 
weakening,  no  clear  picture  of  progress  has  emerged.  What  re-, 
mains  clear  is  that  continued  pressure  in  all  areas  is  the  best  de- 
fense   against   the    continued   blacklisting   of  and    discrimination 
against  U.S.  companies. 

Now  more  than  ever,  the  United  States  must  continue  to 
strengthen  its  antiboycott  efforts.  The  facts  demonstrate  that  if  we 
cease  to  be  vigilant  and  allow  ourselves  to  be  placated  by  vague 
and  equivocating  statements,  the  structure  of  the  boycott  and  its 
negative  effects  on  the  United  States  and  Israel  will  continue. 

[The  prepared  statement  of  Mr.  Hordes  appears  in  the  appendix.] 

Mr.  FiNGERHUT  [presiding].  Thank  you.  Do  you  have  any  ques- 
tions? 

Mr.  Roth.  Mr.  Hordes,  I  want  to  congratulate  you  on  your  good 
statement.  I  am  sure  you  are  aware  that  Chairman  Gejdenson  is 
a  leading  Congressman  in  the  fight  against  the  boycott  and  has 
done  a  lot  of  work  there. 

This  past  week,  because  of  the  chairman's  efforts,  we  approved 
the  two  measures  in  this  subcommittee  to  increase  the  pressure  on 
the  Arab  League. 
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Do  you  see  an  end  to  the  boycott?  After  all,  Jordan  is  now  nego- 
tiating a  commercial  treaty  with  Israel.  Won't  that  blow  a  big  hole 
in  the  boycott? 

Mr.  Hordes.  It  should  blow  a  big  hole  in  the  boycott.  The  prob- 
lem we  have  found  is  that  hints  and  private  assurances  are  not 
enough  to  end  the  boycott.  There  was  a  recent  case  involving  Impe- 
rial Chemical  Industries  of  Britain  which  sent  an  internal  memo  to 
its  offices  saying  that  despite  the  progress  in  the  peace  process,  the 
Arab  League  officials  remain  vigorous  in  their  enforcement  and  we 
don't  want  you  to  have  business  dealings  with  Israel. 

So  what  we  need  is  a  clear,  public  statement  and  clear  action  in 
the  Arab  world  to  signal  in  an  explicit  way  to  companies  around 
the  world  that  the  boycott  is  at  an  end.  Private  hints  are  not  suffi- 
cient to  bring  companies  who  have  been  intimidated  by  the  boycott 
into  business  dealings  in  the  region. 

Mr.  Roth.  Thank  you  very  much.  Again,  congratulations  on  your 
excellent  statement. 

Mr.  Gejdenson.  I  would  like  to  thank  Mr.  Roth  for  his  kind 
words  and  commend  you  for  the  work  that  you  have  been  doing. 
It  is  clear  that  despite  all  their  statements  during  the  Gulf  War, 
Saudi  Arabia,  Kuwait  and  others  have  not  ended  the  boycott,  not 
with  the  agreement  reached  between  the  Israelis  and  PLO,  not  as 
a  result  of  American  assistance  during  the  war  to  protect  the  King 
and  his  assets. 

Has  Saudi  Arabia  indicated  anywhere  that  they  are  moving  away 
from  the  boycott  in  any  real  way  by  their  actions? 

Mr.  Hordes.  Saudi  Arabia  has  given  private  assurances  to  any 
number  of  people.  The  problem  is  when  you  look  at  the  boycott  sta- 
tistics of  our  own  Commerce  Department,  we  see  that  American 
companies  are  still  getting  boycott  requests  from  Saudi  Arabia  and 
that,  if  anything,  the  prohibited  boycott  requests  are  increasing  in 
number. 

Mr.  FiNGERHUT.  Mr.  Hordes,  thank  you  also  for  your  testimony. 

One  of  the  things  we  hope  to  accomplish  through  the  resolution 
we  passed  here  last  week  is  to  fully  engage  the  administration  of 
this  country  in  the  effort.  It  is  our  general  impression  that  the  ad- 
ministration has  been  engaged,  perhaps  even  more  so  than  the  pre- 
vious administration,  on  this  issue.  I  would  welcome  your  views  on 
the  extent  of  the  administration's  involvement  and  what  more  we 
can  urge  them  to  do. 

Mr.  Hordes.  We  are  pleased  with  the  administration's  commit- 
ment to  move  this  issue.  The  President  has,  from  the  moment  he 
has  been  in  office,  indicated  that  this  is  a  high  priority  in  their 
dealings  in  the  region. 

Secretary  Christopher,  in  his  trips  to  the  Middle  East,  has  raised 
this  issue  both  with  the  Kuwaitis  and  with  the  Saudis.  U.S.  Trade 
Representative,  Mickey  Kantor,  recently  announced  a  very  impor- 
tant initiative  asking  the  ITC  to  look  into  the  damage  the  boycott 
has  created. 

The  problem  we  face  is  getting  beyond  the  rhetoric  and  beyond 
the  rhetorical  urging  and  finding  means  to  make  it  clear  to  the 
Arab  world  that  the  time  has  come,  that  it  is  long  past  due,  for  ac- 
tion that  clearly  and  decisively  puts  an  end  to  the  boycott  and 
eliminates  the  kind  of  psychological  intimidation  that  many  compa- 
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nies  operate  under  and  shy  away  from  dealing  in  the  region  be- 
cause of  the  boycott. 

Mr.  Fengerhut.  And  which  of  your  specific  recommendations  do 
you  think  the  most 

Mr.  Hordes.  We  need  to  continue  to  press  this  issue  in  multilat- 
eral forums  and  in  bilateral  forums.  We  welcome  the  ITC  assess- 
ment of  damage  to  U.S.  companies  as  a  result  of  the  boycott  and 
the  possibility  of  trade  sanctions  should  we  make  a  determination 
that  there  have  been  damages.  Also,  the  idea  of  cutting  off  U.S. 
arms  sales  to  countries  that  boycott  American  companies  while  giv- 
ing the  President  a  waiver  authority,  gives  an  important  tool  to 
this  administration  to  advance  U.S.  interests  in  ending  the  boycott. 

Mr.  FiNGERHUT.  Is  the  performance  of  the  Office  of  Anti-Boycott 
Compliance  improving? 

Is  it  up  to  your  expectations? 

Mr.  Hordes.  I  think  the  performance  of  the  OAC  has  improved 
and,  frankly,  it  has  improved  in  large  extent  because  of  hearings 
held  by  this  subcommittee  a  couple  of  years  ago  which  pointed  out 
important  deficiencies  in  its  operation. 

As  I  indicated  in  my  testimony,  OAC  has  lived  up  to  the  commit- 
ments it  has  made,  by  and  large.  I  think  this  subcommittee  and 
others  need  to  continue  to  monitor  the  Commerce  Department  and 
OAC's  operations  to  make  sure  that  they  continue  and  that  we 
don't  find  ourselves  in  a  situation  where  staff  levels  decrease  and 
then  we  find  a  decrease  in  enforcement  activity. 

Mr.  FiNGERHUT.  I  thank  you. 

Are  there  any  questions?  We  thank  you  for  your  testimony. 

Mr.  Hordes.  Thank  you. 

Mr.  FiNGERKUT.  We  ask  the  next  panel  to  come  forward,  Mr. 
Danjczek  and  Mr.  Lehmann.  We  thank  you  for  your  patience.  Your 
testimony  will  be  placed  in  the  record  if  the  chairman  says  that  is 
OK  You  may  proceed. 

Mr.  Gejdenson.  I  hope  the  gentleman  from  Ohio  listens  to  his 
chairman  in  other  matters  as  well  as  he  does  here. 

Mr.  FiNGERHUT.  The  gentleman  is  looking  for  opportunities  this 
morning  to  go  along  with  the  chairman. 

Please  proceed. 

STATEMENT  OF  DAVID  DANJCZEK,  VICE  PRESIDENT  FOR 
INTERNATIONAL  BUSINESS,  LITTON  INDUSTRIES,  REP- 
RESENTING  ELECTRONIC  INDUSTRIES  ASSOCIATION 

Mr.  Danjczek.  Thank  you,  Mr.  Chairman. 

We  are  pleased  to  respond  to  the  subcommittee's  request  for  com- 
ments on  the  Export  Administration  Act.  I  am  staff  vice  president 
of  Litton  Industries,  a  $5.5  billion  company  which  is  committed  to 
international  business.  Today  I  am  appearing  before  you  on  behalf 
of  the  Electronic  Industries  Association  where  I  chair  its  Inter- 
national Business  Council.  EIA  is  the  national  trade  organization 
representing  the  U.S.  electronics  manufacturers.  On  behalf  of  this 
$300  billion  U.S.  high  technology  industry,  I  welcome  the  oppor- 
tunity to  appear  before  your  committee  and  am  pleased  to  discuss 
with  you  the  rewrite  of  the  Export  Administration  Act  (EAA).  I 
would  especially  like  to  compliment  you  on  your  leadership  on  this 
important  issue. 
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It  is  essential  that  our  policymakers  understand  that  our  sur- 
vival as  a  nation  depends  upon  our  economic  well  being.  Without 
a  healthy  economy,  our  Nation  cannot  prosper  in  the  world  envi- 
ronment, and  will  not  be  seen  as  a  leader.  National  security  right- 
fully continues  to  play  a  critical  role  in  our  national  well-being,  but 
it  is  only  one  part.  Indeed,  today's  definition  of  national  security  in- 
cludes economic  security  as  a  critical  component.  Over  the  next  few 
months  this  subcommittee  will  be  considering  fundamental  changes 
to  the  existing  Export  Administration  Act.  We  applaud  this  effort 
and  would  like  to  provide  to  you  our  suggestions  for  the  revision. 
Overall,  we  see  four  basic  principles  as  essential  for  a  new  act. 

First  of  all,  the  act  must  provide  a  means  to  account  for  the 
rapid  pace  of  technological  change. 

Secondly,  the  export  license  process  must  be  made  more  trans- 
parent and  efficient. 

Third,  our  control  system  should  focus  only  on  those  "choke 
point"  technologies  that  are  essential  for  the  development  of  weap- 
ons of  mass  destruction  and  target  countries  that  are  developing 
these  technologies. 

Finally,  our  policymakers  should  insist  on  multilateral  controls 
and  resist  the  use  of  unilateral  controls.  Past  experience  has  shown 
they  only  punish  our  domestic  industries,  and  rarely  have  an  in- 
tended effect  on  the  parties  that  they  are  supposed  to  punish. 

One  of  the  most  challenging  proolems  that  you  and  your  sub- 
committee will  face  in  the  development  of  this  new  EAA  will  be  the 
question  of  how  to  address  the  rapidly  changing  nature  of  today's 
high  technology  products.  In  times  past,  a  new  technology  could 
capture  a  market  for  years  before  it  was  surpassed  by  newer  and 
more  sophisticated  products.  Today,  product  life  cycles  are  infi- 
nitely shorter.  In  many  cases,  the  lag  time  between  generations  of 
technology  can  be  as  short  as  6  months.  Our  export  control  system 
must  be  able  to  address  these  changes  in  a  manner  that  allows  our 
companies  to  market  competitive  products.  In  order  to  do  this,  the 
U.S.  Commerce  Control  List  should  focus  only  on  technologies  that 
are  specifically  designed  to  aid  in  the  development  of  weapons  of 
mass  destruction.  Current  controls  focus  on  many  civilian  tech- 
nologies in  the  computer,  telecommunication  and  semiconductor 
sectors.  These  current  controls  unnecessarily  hamper  our  high 
technology  industries.  We  must  remove  these  controls  before  they 
irreparably  damage  our  industrial  base. 

As  a  means  to  achieving  that  goal,  we  strongly  endorse  the 
"Computer  and  Communications  Trade  Freedom  Act,"  H.R.  3431 
that  Congressman  Manzullo  and  Congresswoman  Cantwell  intro- 
duced recently.  This  bill  advocates  a  fundamental  new  approach  to- 
ward the  export  control  system.  It  would  address  the  rapid  pace  of 
technological  change  by  ensuring  that  our  control  regime  is  tar- 
geted only  on  technologies  and  countries  which  are  of  proliferation 
concern. 

Another  important  component  of  a  new  Export  Administration 
Act  must  be  transparency  and  efficiency  in  the  licensing  process. 
In  particular,  we  believe  that  strict  time  guidelines  on  the  license 
review  process  should  be  established  to  which  all  agencies  would 
adhere.  Instead  of  specifying  review  periods  for  the  individual  re- 
viewing agencies,  we  believe  that  establishing  an  overall  time  dead- 
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line  would  be  more  effective.  Such  a  mechanism  would  require  re- 
viewing agencies  to  consider  applications  in  a  timely  manner,  not 
to  exceed  30  days. 

As  I  have  already  mentioned,  our  current  regime  does  not  really 
distinguish  between  "choke  point"  technologies  and  civilian  tech- 
nology for  reasons  of  control.  In  most  cases,  purely  civilian  tech- 
nologies are  controlled  because  they  have  the  theoretical  potential 
to  be  indirectly  involved  in  an  illicit  purpose.  We  believe  that  the 
dual  use  control  list  should  only  contain  those  commodities  that  are 
truly  "choke  point,"  i.e.,  are  directly  related  to  the  development, 
production  and  use  of  weapons  of  mass  destruction.  Multilaterally 
controlling  only  those  technologies  would  help  focus  our  Govern- 
ment's efforts  on  the  proliferation  of  dangerous  weapons  related 
technology.  Additionally,  our  export  control  system  should  identify 
"target  countries"  that  are  engaged  in  proliferation  activities. 
Again,  the  fundamental  changes  called  for  in  the  Manzullo/ 
Cantwell  legislation  would  address  this  problem,  for  certain  indus- 
tries, by  focusing  controls  only  on  countries  and  technologies  that 
are  truly  of  proliferation  concern. 

Of  paramount  importance  for  vou  and  your  subcommittee  to  con- 
sider during  deliberations  over  the  next  few  months  are  the  imposi- 
tion of  unilateral  export  controls.  These  types  of  controls  are  prob- 
ably the  most  detrimental  to  our  industry  because  they  punish  U.S. 
high  technology  manufacturers  while  allowing  foreign  firms  to  con- 
duct business  as  usual. 

If  unilateral  controls  are  to  be  used  at  all,  we  would  propose  that 
you  consider  a  finite  period  for  their  use,  while  our  Gk)vernment  is 
negotiating  with  foreign  governments  on  their  strict  multilateral 
implementation.  The  U.S.  Government  should  establish  criteria  for 
initiation  of  foreign  policy  controls.  If  multilateral  agreement  can- 
not be  reached,  then  the  unilateral  controls  should  be  removed, 
after  a  defined  period,  and  U.S.  producers  allowed  to  export  with- 
out restriction.  We  believe  that  the  clarifying  of  controls  would  en- 
courage companies  to  export  further. 

We  are  truly  at  a  crossroads  in  our  Nation's  development.  Our 
long  conflict  with  the  East  bloc  is  over.  It  is  now  time  to  address 
the  different  problems  facing  our  Nation.  Economic  competition, 
technology  evolution  and  proliferation  are  these  new  challenges. 
Our  export  control  system  must  adjust  to  meet  them.  I  believe  tnat 
your  efforts  on  rewriting  the  current  EAA  are  essential,  and  I  offer 
EIA's  assistance  as  well  as  my  own. 

Mr.  FiNGEHHUT.  We  thank  you.  Mr.  Lehmann. 

STATEMENT  OF  RICHARD  LEHMANN,  DIRECTOR  OF  PUBLIC 
AFFAIRS,  WASHINGTON  OFFICE,  IBM  CORPORATION,  REP- 
RESENTING THE  EMERGENCY  COMMITTEE  FOR  AMERICAN 
TRADE 

Mr.  Lehmann.  I  am  Rich  Lehmann  with  IBM.  I  am  appearing 
today  on  behalf  of  the  Emergency  Committee  for  American  Trade, 
ECAT;  an  organization  of  60  chief  executive  officers  whose  compa- 
nies have  annual  worldwide  sales  of  over  $1  trillion  and  have  near- 
ly 5  million  employees. 

ECAT  has  recently  engaged  in  an  extensive  review  of  its  export 
control  positions,  taking  into  account  the  changing  dynamics  of  the 
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world  political  situation,  the  globalization  of  industry  and  the  speed 
of  technology  development  and  its  dissemination.  We  have  devel- 
oped the  outline  of  a  model  Export  Administration  Act  bill  along 
with  explanations  for  each  of  our  recommendations. 

I  request  that  the  outline  be  included  in  the  record  of  the  hear- 
ing. 

Mr.  FiNGERHUT.  Without  objection. 

Mr.  Lehmann.  In  the  interest  of  time  let  me  briefly  describe 
three  major  areas  of  ECAT's  emphasis.  First,  why  do  you  need  ex- 
port controls?  Second,  is  overlapping  bureaucratic  authorities,  and 
third  is  how  can  regulation  keep  up  with  technological  change. 

THE  PURPOSE  OF  CONTROLS 

The  administration  needs  to  specify  the  purposes  of  export  con- 
trols and  clarify  the  purposes  of  it  in  a  post-cold  war  era  of  rapid 
technological  change.  Both  the  Bush  and  the  Clinton  administra- 
tions have  agreed  that  curbing  the  proliferation  of  weapons  of  mass 
destruction  should  be  at  the  top  of  our  security  and  foreign  policy 
agenda.  ECAT  supports  this. 

However,  the  specific  nature  of  the  nonproliferation  policy  has 
not  been  well  articulated.  Are  we  trying  to  stop  the  manufacturer 
of  the  first  bomb,  the  next  bomb  or  the  last  bomb?  This  is  an  IBM 
power  PC  chip.  It  is  55,000  times  more  powerful  than  the  main- 
frame computers  used  at  the  Los  Alamos  Laboratory  in  the  early 
1970's  to  produce  the  nuclear  warheads  that  are  on  MIRVs  today. 

When  we  talk  about  nuclear  proliferation,  these  things  are  going 
to  be  made  by  the  millions,  are  being  made  by  the  millions  today. 
The  administration,  as  a  condition  of  controlling  exports,  should 
state  what  policy  aims  are  being  achieved  and  by  so  doing,  how. 

ECAT  asks  that  you  consider  a  sense  of  Congress  resolution  ask- 
ing the  President  to  do  so. 

CLARIFICATION  OF  AUTHORITY 

We  also  believe  it  is  important  to  examine  the  underlying  author- 
ity of  various  forms  of  export  controls. 

Like  many  others  this  morning,  we  support  elimination  of  the 
distinction  between  foreign  policy  and  national  security  controls. 

A  separate  issue  is  the  statutory  overlap  between  the  Export  Ad- 
ministration Act  and  the  Munitions  Act.  We  urge  that  commercial 
products  be  subject  only  to  the  new  Export  Administration  Act. 

To  achieve  clarity,  we  suggest  that  a  commercial  product  be  de- 
fined as  those  where  at  least  75  percent  of  its  consumers  and  users 
are  nonmilitary. 

The  third  area  is  keeping  up  with  technological  change,  a  regula- 
tion keeping  up  with  technological  change.  ECAT  has  in  the  past 
been  a  strong  advocate  of  indexing  provisions  that  were  contained 
in  the  bill  that  this  subcommittee  produced  2  years  ago.  Tech- 
nology, particularly  in  the  computer  and  semiconductor  industry,  is 
advancing  so  fast  and  is  being  disseminated  so  quickly  that  the 
American  regulatory  framework  has  not  kept  pace. 

Even  if  the  indexing  provisions  of  the  bill  from  2  years  ago  were 
implemented,  they  would  be  geared  to  products  and  technologies 
that  are  now  in  the  marketplace. 
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I  think  that  the  suggestion  made  bid  Congressman  Edwards  ear- 
lier this  morning  for  a  system  of  anticipatory  indexing,  anticipating 
what  will  be  in  the  marketplace  such  as  the  administration  did 
with  its  announcement  in  late  September  which  was  anticipating 
that  these  kind  of  chips  would  be  in  computers  is  the  kind  of  regu- 
latory framework  that  is  required. 

Mr.  FiNGERHUT.  How  many  mega  tops  are  in  that  chip? 

Mr.  Lehmann.  107. 

Mr.  FiNGERHUT.  Is  that  in  the  regulatory  changes  the  adminis- 
tration made,  that  that  would  be  decontrolled? 

Mr.  Lehmann.  Yes.  Under  the  regulations  that  the  administra- 
tion is  working  out,  this  would  be  decontrolled  under  500  decontrol. 

But  under  the  current  definition,  which  has  not  been  changed, 
two  of  these  chips  would  constitute  a  supercomputer  that  15  years 
ago  would  have  filled  an  entire  room. 

Mr.  FiNGERHUT.  Mr.  Manzullo. 

Mr.  Manzullo.  The  suggestion  that  was  made  by  Mr.  Edwards 
puts  us  in  the  definition  of  being  a  prophet  as  to  the  anticipation 
of  new  technology.  It  reminds  me  of  the  story  that  some  brilliant 
member  of  this  body  wanted  to,  in  the  late  1800's,  close  up  the  Pat- 
ent Office  because  they  thought  everything  that  could  be  invented 
had  already  been  invented. 

How  could  you  possibly  have  some  kind  of  controls  that  antici- 
pate when  technology  is  doubling  at  least  every  5  years? 

Mr.  Lehmann.  Mr.  Manzullo,  I  think  the  process  we  have  in 
mind  is  similar  to  what  the  Clinton  administration  did  prior  to  its 
late  September  announcement.  This  chip  was  first  produced  about 
a  year  ago.  It  is  incorporated  in  products  that  are  only  being  intro- 
duced this  quarter. 

That  is  about  a  year  gap,  so  you  have  an  idea  as  to  what  the 
computing  power  is  going  to  be  in  the  next  12  months. 

What  the  administration  did  was  to  survey  industry  groups  and 
individual  companies  regarding  their  product  availability  plans  and 
how  significant  those  plans  were  going  to  be. 

After  surveying  the  industry,  they  ran  their  own  internal  analy- 
sis to  conform  the  information  they  had  received  and  came  out  with 
what  we  thought  was  a  rather  reasonable  recommendation.  It  was 
not  iDased  upon  technology  that  was  then  in  the  marketplace.  It 
was  based  on  technology  that  was  about  to  be  in  the  marketplace. 

The  reason  we  suggest  this  is  that  if  you  wait  for  foreign  avail- 
ability to  be  confirmed  in  the  foreign  marketplace  because  of  the 
kinds  of  things  that  Dr.  Freedenberg  mentioned  earlier,  product  cy- 
cles are  6  months  long. 

By  the  time  you  confirm  foreign  availability  of  things  already  in 
the  marketplace,  the  opportunity  to  get  a  return  on  your  rather 
substantial  investment  has  been  lost. 

Mr.  Manzullo.  Thank  you. 

Mr.  FiNGERHUT.  This  is  not  the  U.S.  Supreme  Court.  We  don't 
always  interrupt  witnesses  like  this.  But  I  think  you  touched  on  an 
issue  that  Mr.  Roth  will  want  to  ask  about. 

Unless  you  have  something  that  you  desperately  want  to  say 
right  now,  let  me  ask  Mr.  Roth  to  go  ahead. 

Mr.  Lehmann.  I  was  finished. 
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[The  prepared  statement  of  Richard  Lehmann  appears  in  the  ap- 
pendix.] 

Mr.  Roth.  Chairman  Grejdenson  and  myself  urged  the  President 
to  approve  a  substantial  decontrol  of  computers.  With  the  fast 
changes  in  the  computer  power,  will  this  decontrol  be  overtaken  in 
a  short  while? 

Mr.  Lehmann.  Yes.  I  think  it  is  usual  for  the  next  12  months. 
But  a  process  such  as  the  one  that  Congressman  Edwards  referred 
to  earlier  needs  to  be  put  in  place. 

Mr.  Roth.  So  we  have  like  an  elastic  clause.  You  will  have  an 
elastic  clause.  So  this  formula  moves  with  the  time? 

Mr.  Lehmann.  Technology  has  provided  that  computing  power 
doubles  every  18  months.  So  that  is  the  kind  of  the  timeframe  we 
are  talking  about. 

Mr.  Roth.  Mr.  Lehmann,  that  is  why  I  want  you  to  get  behind 
my  bill  because  that  is  exactly  what  it  does. 

Mr.  Lehmann.  We  like  your  bill,  sir. 

Mr.  Roth.  I  know  the  power  of  IBM. 

Mr.  Lehmann.  We  wish  it  was  a  bit  more  powerful. 

Mr.  Roth.  Not  only  in  computers,  but  you  passed  that  NAFTA 
bill  yesterday.  I  had  a  guy  who  works  for  you  at  IBM  who  came 
all  the  way  from  Green  Bay,  Wisconsin. 

Mr.  Lehmann.  Yes,  I  know. 

Mr.  Roth.  You  know  that?  It  was  unbelievable.  I  had  Volcker 
there  and  Volcker  waited  while  I  talked  to  him.  You  had  Cal  Cohen 
and  Aaron  Cross  over  there  twisting  arms. 

I  just  want  to  say  I  hope  you  get  behind  my  bill  that  way,  too. 

Mr.  Lehmann.  Thank  you,  sir. 

Mr.  Fingerhut.  Mr.  Roth,  do  you  have  any  further  questions? 

Mr.  Roth.  I  have  a  question  for  Mr.  Danjczek.  You  eloquently  de- 
scribed the  unilateral  controls  which  is  again  something  I  am  con- 
cerned about  in  our  bill.  These  unilateral  controls  are  sharply  lim- 
ited in  my  bill.  Dave  Calabrese  sensitized  me  to  that. 

My  question,  if  we  have  a  total  embargo  which  Congress  specifi- 
cally approves,  then  we  can  do  it,  but  otherwise  we  couldn't.  If  we 
can't  totally  abolish  unilateral  controls,  don't  you  think  that  would 
be  a  better  approach,  in  other  words,  to  limit  it? 

Mr.  Danjczek.  Yes.  Clearly,  Mr.  Roth,  I  think  we  should  try  to 
limit  it.  The  comment  this  morning  Mr.  Richardson  made  in  refer- 
ring to  the  best  policy  for  unilateral  controls  as  one  of  abstinence 
is  indeed,  I  think,  a  good,  forward-looking  policy. 

But  I  also  believe  that  we  live  in  a  real  world  where  to  ask  for 
a  total  embargo  on  that,  like  abstinence  in  many  cases,  it  does  not 
always  work,  sir.  We  do  need  to  limit  it  to  a  certain  time  period 
to  give  the  administration  a  chance  to  truly  make  the  controls  mul- 
tilateral. Either  at  that  point  in  time  we  have  a  total  multilateral 
embargo  against  a  given  country  or  we  release  the  products. 

Mr.  Roth.  Under  the  bill  it  would  have  to  be  a  total  embargo  and 
Congress  would  have  to  specifically  approve  it  so  we  do  have  those 
guidelines  and  tried  to  narrow  it.  We  are  going  to  pass  a  bill.  We 
are  going  to  start  marking  up  next  February  because,  as  you  know, 
the  old  law  expires  the  end  of  June. 


43 


If  I  ran  eet  vou  to  also  put  your  imprimatur  on  my  legislation, 
I  woild  really  appreciate  it  because  we  have  to  have  some  vehicle 

'"J^t.^dII^JCZEK.  Yes,  sir.  We  believe  your  legislation  is  very  good 

^"wr""  MaSzSlJ)''  i' was  going  to  make  a  comment  on  abstinence 
ve^sus^ex^g  but  rn'tig^t  of  the  time  and  the  complex.ty^o^  A>s^^ 
I  just  want  to  thank  you  guys  for  commg.  I  would  like  to  talk  with 

'"■JJlf  FmcERHUT.  Also,  because  of  the  time,  I  will  demonstrate 
that  ConPss  can  exercise  abstinence  and  I  w,ll  restram  myself 

'™T"rnk'you',":ermuch  for  your  testimony.  Thank  you  also  for 
^Tt^'er:Ts%t*theVbusrnr"t?come  before  the  subcommittee, 
'•^r^'er^urot^t  ^12trn.''the  subcommittee  was  adjourned.] 
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Statement  of  Honorable  Sam  Gejdenson,  Chairman  of  the  Subcommittee  on 
Economic  Polcy,  Trade  and  Environment 

This  is  the  last  in  a  series  of  5  subcommittee  hearings  that  will  enable  us  to 
mark-up  a  re-write  of  the  Export  Administration  Act  by  late  January  of  1994.  These 
hearings  have,  thus  far,  spawned  two  interesting  legislative  prooosals,  one  intro- 
duced by  Mr.  Roth  and  Mr.  Oberstar,  and  one  introduced  by  Mr.  Manzullo,  Ms. 
Cantwell  and  others.  These  bills  wUl  be  given  serious  consideration  as  we  prepare 
our  re-write. 

The  Administration  has  promised  us  a  bill  of  its  own  by  the  end  of  November. 
We  very  much  look  forward  to  receiving  that  proposal  and  integrating  it  into  our 
re-write.  We  fully  anticipate  working  closely  and  cooperatively  with  the  Administra- 
tion at  every  step  of  the  way  throughout  the  legislative  process.  President  Clinton's 
recent  decontrol  of  computers  was  the  most  significant  reform  in  export  controls  at 
least  since  the  end  of  the  Cold  War.  It  reflected  a  recognition  of  what  is  and  what 
is  not  controllable,  and  the  need  to  focus  our  efforts  on  multilateral  export  controls 
imposed  on  chokepoint  technology. 

Today's  hearing  brings  together  those  in  the  private  sector  who  have  not  yet  had 
the  opportunity  t^  present  their  views  to  the  Subcommittee.  We  had  invited  the  Ad- 
ministration but  because  it  is  still  working  toward  a  November  30,  date,  its  final 
position  was  not  yet  available. 

Today's  hearing  brings  together  those  in  the  private  sector  who  have  not  yet  had 
the  opportunity  to  present  their  views  to  the  Subcommittee.  We  had  invited  the  Ad- 
ministration but  because  it  is  still  woriting  toward  a  November  30,  date,  its  final 
position  was  not  yet  available. 

The  setting  for  this  hearing  will  be  provided  by  David  Richardson  of  the  Institute 
for  International  E^nomics.  Mr.  Richardson  recently  issued  a  study  on  behalf  of 
Fred  Bergsten  and  the  Institute  which  found  that  up  to  $30  billion  per  year  in  lost 
expwrts  can  be  attributed  to  export  controls.  Given  our  concern  with  unemploment 
in  general,  and  the  loss  of  high  pajdng  jobs  in  particular,  anything  approximating 
the  loss  of  $30  million  in  exports  must  be  addressed  immediately. 
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TESTIMONY  OF  THE  HON.  BILL  THOMAS 
SUBCOMMITTEE  ON  ECONOMIC  POLICY,  TRADE  AMO  'SNVIfiOMMENT 

Novembar  18,  1-993 

Mr.  Chairman,  thank  you  for  providing  ne  with  the 
opportunity  to  testify  on  behalf  of  wy  legislation  to  end  the 
export  ban  on  Alaska  North  Slope  crude  oil,  H.R.  543.   I  applaud 
the  decision  to  conduct  a  conprehensive  overhaul  of  the  Export 
Administration  Act  (EAA).   The  end  of  the  Cold  War  gives  us  an 
opportunity  to  enhance  the  ability  of  U.S.  businesses  to  compete 
in  the  arena  of  international  trade.   1  hope,  however,  that  the 
Subcommittee  will  consider  repealing  the  ban  on  exporting  Alaska 
North  Slope  crude  oil  as  well  as  revisions  in  our  control  over 
high  technology  exports. 

A  look  at  my  district  will  give  you  an  idea  of  why  I  have 
sought  repeal  of  the  ban  for  years.   In  1992,  California  crude 
oil  production  totaled  nearly  331.7  million  barrels.   Nearly  67* 
of  this  oil,  or  221  million  barrels,  was  produced  in  a  single 
county,  the  County  of  Kern.   That  makes  Kern  County  a  larger  oil 
producer  than  Oklahoma. 

Kern  County  oil,  however,  has  some  unique  characteristics 
that  make  it  expensive  to  produce.   It  is  typically  heavy  oil,  a 
thick,  viscous  substance  defined  by  the  industry  as  under  20 
degrees  API  gravity.   It  does  not  flow,  it  oozes.   Production 
requires  investment  in  thermal  enhanced  oil  recovery  equipment 
that  makes  production  possible  by  heating  reservoirs  enough  to 
make  this  tar-like  oil  accessible. 

Steaming  is  expensive.   Average  costs  for  well-known 
companies  range  from  S4.50  to  $14  a  barrel,  according  to  a  quick 
survey  I  made  yesterday,  and  often  run  from  $7  to  $10  dollars  for 
even  big  companies.   When  you  consider  that  oil  was  priced  at 
$9.75  a  barrel  last  week  in  Kern  County,  you  can  understand  why 
pricing  issues  are  so  important  to  local  producers,  especially 
the  independents  who  must  decide  whether  wells  are  profitable  or 
need  to  be  closed  solely  on  the  wellhead  price. 

While  I  am  sure  most  of  your  attention  has  focused  on  the 
export  of  high  technology  products,  the  oil  industry  has  also 
been  hampered  by  the  provisions  of  the  Export  Administration  Act 
in  a  way  that  costs  thousands  of  high-paying  jobs.   The  ban  on 
the  export  of  Alaskan  crude  oil  has  created  a  distorted  market 
for  heavy  crude  oil  in  both  California  and  Alaska.   The  bulk  of 
the  Alaskan  oil,  due  to  the  costs  of  transportation  to  the  Gulf 
Coast  and  the  eastern  seaboard  of  the  U.S.,  remains  west  of  the 
Sierra  Nevadas. 

Last  year,  refineries  in  California  received  301  million 
barrels  of  crude  from  Alaska,  nearly  doubling  the  amount  of  oil 
in  California.   The  latest  figures  for  1993  are  almost  identical. 
Through  June  of  this  year,  California  production  is  approximately 
146  million  barrels  (170  million  including  federal  production), 
while  receipts  of  Alaskan  oil  are  around  151  million  barrels. 

At  first  glance,  this  does  not  appear  to  be  a  problem.   Many 
consumers  would  be  glad  to  live  in  a  state  that  is  "awash"  in 
oil.   Unfortunately,  not  all  oil  in  created  equal.   The  majority 
of  the  oil  produced  in  California,  as  well  as  in  Alaska,  is  not 
the  "light,  sweet"  crude  that  is  produced  in  West  Texas  and  the 
and  the  Organization  of  Petroleum  Exporting  Countries  (OPEC) . 
Such  light,  sweet  crude  is  easily  refined  into  gasoline  and  a 
variety  of  other  products.   The  bulk  of  the  oil  produced  in 
California  and  Alaska,  by  contrast,  is  much  too  heavy  to  yield 
large  amounts  of  gasoline  without  extensive  investment  in 
extremely  costly  refining  equipment.   Heavy  crude  does  yield 
large  quantities  of  residual  fuel  oil,  which  cannot  be  used  in 
California  because  of  strict  air  quality  rules,  and  industrial 
lubricants.   As  a  result,  this  surfeit  of  oil  in  California  does 
not  translate  into  vastly  lower  fuel  prices  for  California 
drivers. 

The  oversupply  does  have  an  effect  on  crude  prices,  however. 
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since  heavy  crude  oil  is  more  difficult  and  costly  to  recover 
than  light  sweet  crudes,  many  producers  are  unable  to  recoup 
their  costs  of  production.   Major  oil  companies  and  independent 
oil  producers  alike  shut  in  wells  and  lay  off  employees. 
However,  while  the  major  oil  companies  are  able  to  concentrate  on 
producing  their  reserves  in  other  areas  of  the  world,  the 
independent  producers  do  not  have  that  luxury.   When  the  price  of 
oil  dips  below  the  cost  of  recovery,  their  businesses  fail, 
reuniting  the  former  employers  with  their  former  employees  in  the 
unemployment  line. 

Alaska  North  Slope  crude  has  a  significant  effect  on  price 
because  California  becomes  the  dumping  ground  for  this  oil  every 
time  Gulf  Coast  oil  prices  make  shipment  through  Panama 
unprofitable.   Shipping  the  oil  to  the  Gulf  costs  about  $5  a 
barrel,  so  its  sale  in  California  will  inevitably  require  a 
discount.   The  California  independent  oil  producers'  preliminary 
estimate  is  that  the  crude  price  in  California  would  be  $2  to  $5 
higher  if  the  export  ban  were  repealed. 

The  crude  glut  has  real  impacts  on  American  jobs.   A 
preliminary  study  on  the  California  oil  industry  shows  we  have 
31,000  full  time  employees  in  the  oil  fields  with  an  average  wage 
of  $45,000  a  year.   Total  employment  related  to  the  industry  is 
about  70,000.   Since  the  1986  oil  price  decline,  production  in 
California  has  fallen  by  200,000  barrels  a  day  and  taken  with  it 
6,000  oil  field  jobs  and  another  7,000  indirect  oil  industry 
jobs. 

Today,  Kern  County  in  my  district  has  one  of  the  highest 
unemployment  rates  in  California,  over  13%.   Loss  of  oil  field 
jobs  has  been  a  major  part  of  the  county's  problem.   We  had  over 
16,000  "mining"  jobs  (95%  being  directly  related  to  the  oil 
industry)  in  1985  but  only  12,000  today.   The  price  depressing 
impacts  of  ANS  crude  are  part  of  the  problem. 

Preliminary  figures  for  a  study  being  conducted  for  the 
California  oil  industry  shows  an  increase  of  100,000  to  200,000 
barrels/day  of  California  production  would  have  huge  impacts  on 
California  employment.   The  estimates  are  that  such  an  increase 
would  create  6,000  to  15,000  new  jobs  in  California  oil  fields 
and  related  industries,  depending  on  such  factors  as  price, 
production  levels  and  level  of  economic  multiplier  effects  used 
in  the  estimate.   Using  what  could  turn  out  to  be  the  "worst 
case"  assumptions,  is  appears  that  a  200,000  barrel/day  increase 
would  still  create  5,500  new  California  jobs. 

Those  are  new  jobs  we  can  easily  reach  because  the  same 
study  indicates  we  already  forego  100,000  to  200,000  barrels  oil 
production  in  California  today  due  to  the  export  ban.   The 
figures  of  lost  production  could  even  be  as  high  as  300,000 
barrels/day. 

At  the  same  time,  we  would  gain  oil  reserves  by  repealing 
the  ban.   A  study  recently  completed  for  the  California 
Independent  Producers  Association  indicates  that  as  much  as  10 
billion  barrels  of  oil  could  be  added  to  our  recoverable  reserves 
in  Alaska  and  California  by  improving  the  price  of  crude.   Put 
that  10  billion  barrels  in  perspective:   it  is  the  equivalent  of 
what  we  originally  expected  from  the  Alaska  North  Slope! 

The  best  way  to  resolve  this  situation  is  to  reduce  the 
amount  of  oil  in  California.   My  preferred  solution  is  to  stop 
distorting  the  market  and  allow  market  forces  to  determine  where 
and  at  what  price  Alaskan  oil  is  sold. 

I  urge  this  Subcommittee  to  give  this  issue  careful 
consideration  and  not  overlook  the  fact  that  our  domestic  oil 
industry  is  being  harmed  by  this  legislative  relic  from  the  days 
of  the  energy  crisis.   If  we  are  truly  serious  about  encouraging 
domestic  production  of  and  exploration  for  our  natural  resources, 
we  would  end  this  market-distorting  ban  on  the  export  of  Alaskan 
oil. 
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statement  of  Representative  Don  Edwards  (D-CA) 
Subcommittee  on  Economic  Policy 
November  18,  1993 

EXPORT  CONTROL  REFORMS  ESSENTIAL  TO  THE  COMPUTER  INDUSTRY 

Mr.  Chairman: 

Thank  you  for  calling  this  hearing  today  1   I  applaud  your 
commitment  to  reforming  the  arcane  system  of  U.S.  export 
controls.   It  is  hard  to  believe  that  such  a  seemingly  obscure 
issue  could  affect  our  economic  competitiveness  so  drastically. 
Our  export  control  policies,  formulated  decades  ago  at  the  start 
of  the  Cold  War,  cost  the  United  States  as  much  as  $20  billion 
dollars  in  sales  annually  and  as  many  as  400,000  jobs. 

The  burden  placed  on  producers  as  a  result  of  current  export 
controls  impedes  U.S.  competitiveness  in  the  global  marketplace. 
U.S.  export  controls  are  inefficient  and  often  ineffective  at 
achieving  their  prime  objective:  to  keep  dangerous  technologies 
out  of  the  hands  of  unstable  or  hostile  end-users. 

We  can  achieve  the  same  objectives  without  the  excessive  costs. 
Our  export  control  policies  must  not  attempt  to  control  that 
which  cannot  be  controlled.   In  order  to  be  effective,  controls 
must  conform  to  real  world  conditions,  and  to  the  greatest  extent 
possible,  they  must  be  multilateral. 

As  a  Representative  from  Silicon  Valley,  I  know  from  my 
constituents  that  byzantine  control  procedures  are  particularly 
costly  to  manufacturers  of  computers,  software  and  related 
technologies.   Of  all  export  license  applications,  80%  are  for 
computers  and  telecommunications  equipment.   Of  the  value  of  all 
export  license  applications,  California  companies  account  for  at 
least  40%  and  as  much  as  75%. 

This  morning  I  will  introduce  legislation,  the  Computer  Equipment 
and  Technology  Export  Control  Reform  Act,  that  would  update  the 
process  by  which  computers  and  related  technologies  are 
controlled  to  reflect  changes  in  the  international  security  and 
economic  climate  as  well  as  rapid  industry  and  product 
development.   It  is  structured  to  meet  the  needs  of  industry 
without  compromising  the  obligations  of  the  government  or  the 
prerogatives  of  the  President. 

The  Computer  Equipment  and  Technology  Export  Control  Reform  Act 
would  require  the  Secretary  of  Commerce  to  make  an  annual  report 
of  the  level  of  technology  widely  available  in  the  international 
marketplace.   Unlike  present  foreign  availability  studies  which 
look  only  at  existing  technology,  this  legislation  would  require 
the  Secretary  to  report  the  levels  of  technology  that  will  be 
available  in  the  following  twelve  months.   With  rapid 
technological  development  and  short  product  cycles,  foreign 
availability  studies  must  be  inherently  anticipatory  rather  than 
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retrospective  and  therefore  automatically  obsolete. 

The  need  for  reform  was  highlighted  by  a  finding  in  the  September 
30,  1993  report  of  the  Trade  Promotion  Coordinating  Committee 
(TPCC) .   The  TPCC  recognized  that  "an  increasing  percentage  of 
computer  exports  require  export  licenses  because  government 
control  parameters  have  lagged  behind  rapid  technological 
advances."   Under  thresholds  in  place  prior  to  the  report, 
exports  of  personal  computers  available  at  retail  stores  around 
the  world,  machines  like  Macintoshes  and  IBM  PC's,  would  require 
validated  licenses. 

In  light  of  their  findings,  the  TPCC  recommended  that  the  U.S. 
persuade  our  allies  to  decontrol  computers  4000  percent  more 
powerful  than  the  level  at  which  computers  are  controlled  today. 
In  the  interim,  the  administration  unilaterally  increased 
computer  control  thresholds  more  than  1500  percent. 

This  type  of  foresight  must  be  institutionalized.   It  cannot  wait 
for  Congressional  prodding  or  administrative  whim.   That  is  what 
my  bill  seeks  to  do. 

My  bill  would  also  require  the  Secretary  of  Commerce  to  detail 
the  objectives  of  all  computer  export  control  policies,  analyze 
the  successes  and  shortcomings  of  our  policies  in  meeting  those 
objectives  and  estimate  the  economic  impact  of  controls.   My 
legislation  would  minimize  wasted  effort  on  the  part  of 
government  and  wasted  resources  on  the  part  of  industry  by  making 
the  complex  system  of  controls  more  rational,  predictable  and 
accountable.   This  measure  would  benefit  small  businesses  the 
most.   These  companies  are  a  crucial  source  of  creativity  and 
employment  but  cannot  afford  the  extra  staff  and  expertise 
required  to  wade  through  the  present  bureaucratic  morass. 

This  is  not  to  suggest  that  our  national  security  should  be 
overlooked  in  favor  of  economic  security.   Manufacturers  can  work 
within  an  export  control  framework  if  the  process  is  free  from 
unnecessary  obstacles  and  if  it  does  not  put  our  companies  at  an 
internationally  competitive  disadvantage.   Our  security  and 
economic  interests  are  compatible. 

I  thank  the  Subcommittee  for  giving  me  this  opportunity  to 
present  the  Computer  Equipment  and  Technology  Export  Control 
Reform  Act  within  the  broader  framework  of  Export  Administration 
Act  reform.   I  welcome  the  contributions  of  my  colleagues  who 
have  submitted  related  legislation.   Together,  through  active  and 
constructive  debate,  we  can  craft  a  policy  for  the  future  to 
replace  that  of  the  past.   I  look  forward  to  working  with  my 
colleagues  to  improve  U.S.  economic  competitiveness  while 
maintaining  American  and  international  security  interests. 
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TESTIMONY  OF  REP.  CHARLES  E.  SCHUMER  (0-NY)  BEFORE 
THE  SUBCOMMITTEK  ON  ECONOMIC  POLICY  AND  TRADE  AND  ENVIRONMENT 
NOVEMBER  IB,  1993 

Good  morning,  Mr.  Cbaixntan  and  Members  of  the  Subconmittee.  Let  me  first 
thank  you,  Mr.  Chairman,  for  holding  this  impor<iant  hearing  today  on  the  anti- 
boycott  legislation  of  th.?  Export  Administration  Act .  This  hearing  comes 
during  a  particularly  timely  period.   It  has  been  two  years  since  this 
Subcommittee  held  its  fir3t  hearing  on  the  Arab  Boycott  and  aorre  of  the  export 
enforcement  changes  resul'zmg  from  that  hearing  are  first  apparent  today.  It 
is  also  two  months  after  "he  recent  Israel -  P. L. 3.  peace  accord  and  an 
appropriate  time  to  asses  3  whether  this  agreement  has  had  any  effect  on  the 
world-wide  state  on  the  boycott. 

Before  I  start,  Mr.  Chairman,  I  want  to  coiimend  you  for  the  leadership 
you  have  shown  on  this  issue,  not  only  in  calling  these  hearings,  but  in  the 
legislation  you  have  aurhsred  and  supported  to  bring  an  end  to  the  boycott. 

Mr.  Chainr.an,  the  Arab  nations  have  tried  by  the  boycott  to  economically 
strangle  the  state  of  leriel  since  its  birth,  "he  boycott  targets  not  only 
Israeli  companies,  but  arv/  company  that  does  business  with  Israeli  companies. 
It  even  reaches  co:npanied  that  give  to  Jewish  charities  or  have  directors  who 
are  deened  pro-Israel.  Hundreds  cf  American  conpanies  are  on  the  Arab  Boycott 
blacklist.  America.!  comp<mies  seeking  business  in  the  Arab  world  are  asked 
about  their  business  in  Israel  and  the  membership  of  their  boards.   Last  year 
alone,  U.S.  companies  reported  receiving  9,912  of  these  illegal  boycott 
related  requests  f:rom  forj-ign  companies.  This  is  net  a  problem  that  is  fading 
away  -  the  boycott  is  al:./e  and  strong. 

In  the  days  followirg  the  Israel-P.L.O.  peace  accord,  the  Administration 
and  Congress  called  on  ths  Arab  nations  to  finally  declare  an  end  to  the 
boycott.   For  years,  many  of  the  Arab  League  nations  told  the  U.S.  that  the 
boycott  was  based  on  the.ir  opposition  to  Israel's  policies  in  the  West  Bank 
and  Gazi:.   Today,  that  rcaison  has  evaporated  and  so  now  other  pretexts  are 


51 


sought  and  the  boycott  continue*  as  aggressively  as  ever.  The  Arab  League 
continues  to  move  back  th-i  goal  posts  and  demonatraces  the  difficulty  Israel 
faces  in  trying  to  make  p'sace  with  its  neighbors,  no  matter  what  compromises 
it  may  offer. 

U.S.  corrpanies  are  in  no  better  shape.   Despite  the  fact  that  we  went  to 
war  CO  defend  Saudi  Arabia  and  Kuwait  from  Saddam  Hussein,  emd  despite 
repeated  appeals  from  the  Clinton  Administration  to  our  Arab  allies,  U.S. 
companies  continue  to  be  subjected  to  discrimination.  8,623  boycott  related 
requests  have  already  been  reported  to  Commerce  through  September  of  this  '" 
year.   By  the  year's  end  this  pace  will  result  In  a  16%  increase  over  last 
year's  total.   Ard  this  is  despite  public  assurances  from  our  two  largest  Arab 
crading  partners,  the  Saudi' 3  and  Kuwaiti's,  that  they  were  dropping 
enforcement  of  the  secondary  boycott  against  U.S.  con^anies. 

In  fact  preliminarv  figures  indicate  that  Arab  boycott  activity  by  Saudi 
Arabia  ir.ay  be  on  the  rise.  According  to  new  Commerce  Department  statistics, 
the  number  of  illfegal  boycott  requests  made  by  the  Saudi 's  to  U.S.  companies 
this  past  quarter  rose  b>  an  alarming  25*  over  the  same  quarter  last  year. 
During  trie  quarter  endinc  September  30  of  this  year,  314  requests  were 
received  by  U.S.  companiee ,  64  more  requests  than  1992'3  total  of  250  requests 
for  the  eaire  period.   Anc:  the  overall  number  of  boycott  requests  made  by  the 
SaudiS  froti,  January  thrcv.gh  September  this  year  was  up  by  about  B*  ever  the 
same  period  in  l'}92.     '  "*  '     - 

While  boycctr  activity  is  on  the  rise  Arab  leaders  are  giving  top 
Adirini strati  on  of licials  assurances  that  they  are  no  longer  firmly  enforcing 
the  boycott  againat  U.S.  companies.  An  outraged  Secretary  Christopher  should 
take  these  figurea  with  him  on  his  next  trip  to  the  Mid-East,  and  point  out 
these  blatanc  contradictions  to  the  kings  of  Seudi  Arabia  ^nd  Kuwait.   And 
remember,  these  xiys  are  tr.onarchs  and  can't  blame  em  uncooperative  Congress 
for  their  promises  going  >.infulf illed. 
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I  will  note  ciiac  sona  exporters  report  thar  they  are  able  to  ignore 
boycstr.  requests  and  the  ligudi's  and  Kuwaiti '9  are  willing  to  look  the  other 
way.   This  is  not  a  satin  factory  compromise  because  of  chilling  effect  that 
iraintaming  the  boycott  mnchaniem  has  on  businesses  considering  trade  with 
lerael. 

This  chilling  effect  is  clearly  illustrated  by  a  few  examples.   Today, 

not  a  singla  .American  baac  maintains  a  branch  in  Israel,  despite  the  fact  that 

many  have  branches  througiiout  the  world.  And  today.,  despite  the  fact  that 

I- 

many  have  hundreds  of  bra.ichea  in  obscure  countries,  most  of  the  "big  six 
accounting  firms  do  not  even  list  their  Israeli  represanizatives  in  their 
annual  repoxts .  The  amou.it  of  investment:  Israel  has  lost  as  a  result  cf  the 
boycott  is  difficult  tc  estimate,  but  a  recent  .-study  has  suggested  that  over 
the  past  40  years  -^he  total  could  be  near  S50  billion  dollars. 

The  economic  injury-  to  U.S.  compeuiiss  is  also  difficult  to  estimate.  The 
true  number  of  coFpani«s  chat  never  even  attempt  to  do  business  with  Israel 
because  of  fear  of  the  boycott  until  now  has  be2n  no  more  than  speculation. 
But  scon  we  Tay  have  a  better  idea.  United  States  Trade  Representative  Mickey 
Kantor  has  asked  the  International  Trade  Commission  to  calculate  the  damage 
that  che  Arat  Boycott  ca-ses  U.S.  businesses.  The  results  of  this  study  could 
lead  ;o  the  possifcility  :*  trade  sanctions,  per."iaps  the  best  way  to  let  the 
Arab  leag^-ie  knew  ve  mean  business.   This  study  is  perhaps  the  nost  important 
step  the  administration  has  taken  recently  to  up  the  ante  and  let  the  Arab 
Leag-ja  know  that  they  will  have  to  pay  a  diplomatic  price  if  they  cc.ntinue  to 
press  the  boycotc. 

The  Administration  nhould  also  be  credited  with  another  recent  success. 
\e   a  result  of  .^dwinisti.ition  lobbying  in  the  weeks  follcwinc  the  Israel- 
F.L.C.  agreenent,  the  .krc.t  League  boycott  meeting  scheduled  for  October  24  was 
indefinitely  postponed.  These  are  the  types  of  actions  ths  Administration 
r.eeds  to  continue  to  ta)t»:  -  not  just  raising  the  issue  of  the  boycott  in  the 
coiirt.e  of  diplomatic  int!:ractior.,  but  insisting  en  real  and  definite  pngress. 
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President  Clinccn  has  beet:  strongly  outspoken  on  cne  boycott  in  a  way  chat  has 
demonstrated  U.S.  rtsolve  that  Che  boycott  mu»t  end.   The  Arab  League  should 
be  getting  the  meaeags  Chut  this  Administration  and  Congress  will  no  longer 
tolerate  plat:.tude3  about  peace  while  the  Arab  rations  continue  to  wage  this 
economic  war.  •  .  -  • 

At  the  satre  time  thaC  we  need  to  raise  this  issue  abroad,  we  need  to 
strengthen  oujt  enforceir.en-  of  the  boycctt  laws  at  home.   When  this 
Subcaaur.itcee  held  boycctt.  hearings  in  July  of  1S91,  I  axmounced  the  results  cf 
a  study  I  had  done  that  vms  harahly  critical  of  the  way  the  Commerce 
Department' a  Of  f  ice  of  Artci -Boycott  Compliance  carried  out  its  T.iasion.   As  a 
result  of  thaz  report  and  this  Subcommittee  and  its  Chairman's  work,  some 
improvements  are  in  evidiMce  today.   Ir.  1991  I  pointed  out  that  the  number  of 
consent  agree-ner.ta  obtamad  by  the  OAC,  representing  the  number  of  companies 
whi^h  agree  to  pay  fines  ;or  boycott  compliance,  had  dropped  steadily  over  the 
years,  from  45  in  fiscal  /ear  1987  to  21  in  FY  '^990.    In  1992  the  number  of 
consent  agriiex.ents  was  up  to  30,  and  3"  have  already  been  reached  sc  far  this 
year.  ■  <  '^  "    : .'        ,.  »-    •  .,  • 

Charging  letters,  which  are  the  more  serious  cases  which  the  OAC  brings 
to  Commerce's  Adirinistrat ive  Law  Judges,  had  hovered  at  just  a  har.dtiil  in  the 
lata  1983' s,  ar.i  bottonur  out  at  zero  in  1390.   OAC  issued  twc  charging 
letters  in  1992  and  has  issued  one  so  far  this  year. 

My  19S1  report  alsc  looked  at  the  fines  that  the  OAC  was  meting  out,  and 
there  I  founc  a  similar  irop.   From  a  high  in  13SS  of  alxosc  four  lillion 
dollars  ir.  F^  1936,  penalties  assessed  dropped  to  S83C,00C  m  1990.   Ey  1392, 
the  total  was  -p  to  $2  million,  and  in  1993  the  total  so  far  is  $5,317  45C. 

Part  of  this  declin*  in  the  19€0's  was  due  -c  the  decline  in  Che  number 
of  OAC:  staffers  tc  levslji  25%  to  S0%  of  the  mandated  level  of  30  full  time 
erpicyees.  Today,  OAC  ht.s   29  full  time  staffers,  just  ahout  its  full 
complemenc . 
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Mr.  Chairman,  as  you  know,  the  Investigations  that  Coounerce  initiates  may 
ultimately  lead  to   criminal  referrals  to  the  Department  of  Justice  if  Commerce 
finds  that  the  violations  may  involve  intentional  lawbreaking.  Justice  then 
can  step  in  to  invsstigats  further  and  bring  criminal  charges  if  warranted. 
Until  1991,  Justics  had  received  only  two  formal  criminal  referrals  from 
Commerce.  Since  1391,  OAO  has  referred  5  cases  to  Justice. 

FurtherTr.ore ,  until  1991  Commerce  had  never  imposed  a  meaningful  export 
denial.  Although  -his  penalty  is  considered  the  most  serious  possible  penalty 
for  a  corporation,  uniquely  suited  to  be  meted  out  by  Commerce,  whenever  it 
was  been  used,  the  penalty  has  been  temporary  or  been  suspended.  In  the  past 
year,  three  companies  hav-s  been  hit  with  the  denial  of  export  privileges. 

These  are  positive  signs,  but  additional  s-eps  are  still  needed: 

A)    The  maximum  penalty  level  which  is  c\irrently  $10,000  needs  to  be      > 
increased  to  $50,000.   Today,  unfortunately,  the  price  of  a  $10,000  fine  is 
seen  by  many  companies  as  the  price  of  doing  business  in  the  Middle  East. 
Increasing  the  fine  will  soon  change  that  perception. 

a;  Commerce  must  csordinatu  its  actions  more  effectively  with  Justice  ss  that 
more  referrals  are  possiblts  and  so  that  more  of  the  cases  referred  are  ready 
for  Justice  Department  act:.on.  Can  only  5  cases  out  of  the  tens  of  thousands 
of  requests  received  since  1991  be  worthy  of  Justice  Department  referral? 
And  of  the  5  cases  referred  tc  Justice  since  1931,  only  one  continues  to  be 
xinder  consideration  and  fin  rest  have  been  dropped.  Last  year  I  introduced  a 
bill  giving  original  jur:.odiction  tc  the  Justice  Department  in  these  matters  - 
wichout  refarrale  from  Cotimerce .   This  year.  I  think  its  only  fair  to  allcw 
the  new  Administration  to  demonstrate  that  it  can  legally  train  staffers  tc 
properly  prepare  and  refer  to  Justice  the  cases  worthy  of  attention,  but  r 
suggest  that  thie  issue  needs  to  be  monitored  and  perhaps  revisited  by  the 
Subcommittee  in  the  near  future. 


55 


c)   Finally,  I  have  recen::ly  introduced  a  bill  which  would  strengthen  the 
ant i -boycott  enforcement  provision*  of  the  Export  Enforcement  Act  by  giving 
victims  of  boycott  discrimination  the  means  to  recover  damages  suffered  as  a 
result  of  this  discrimination.  This  bill,  H.R.  2544,  creates  a  private  right 
of  action  thar  would  pexnit  a  company  which  loses  business  or  an  individual 
turned  down  for  a  job  to  ^ring  a  suit  for  damages  against  the  company  that 
harmed  them  by  violating  J.s.  anti -boycott  laws.   This  measure  would  not  only 
bolster  effective  enforceT\ent  of  the  boycott  laws,  but  it  would  compensate 
those  who  suffer  economic  :.njury  and  I  believe  merits  the  Subcommittee's 
serious  consideration. 

Mr.  Chairman,  in  clcsing,  I  would  like  to  take  the  opportunity  to  correct 
the  public  record.   Administration  of ficials  and  editorial  writers  have 
recently  been  referring  '..a  the  boycott  as  an  "anachronism".  I  must  point  out 
that  an  anachronism  is  ao.Tiething  that  once  had  a  proper  role  and  legitim.ate 
purpose .  The  boycott  is  a  form  of  invidious  discrimination  that  never  had  a 
legitimate  purpose  and  never  had  a  proper  role.   The  boycott  is  as  offensive  a 
practice  today  as  it  was  at  its  inception.  With  aggressive  pressure  from  the 
Administration  and  guidar.ce  from  this  Subcommittee,  the  Arab  Boycott  can  and 
must  be  brought  to  an  en= . 
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Statement  of  the  Honorable  Don  Manzullo,  on  Rewriting  The  Export 

Administration  Act 

Mr.  Chairman,  I  commend  you  for  holding  hearings  on  this  topic  today.  While  ev- 
eryone focused  on  the  NAFTA  vote  last  night,  few  people  realize  the  job  creating 
potential  of  a  very  simple  idea — bringing  common  sense  to  our  export  control  policy. 

With  the  Vice  President  talking  about  reinventing  government,  here  is  one  simple 
idea  that  will  actually  save  the  government  money  and  ease  the  regulatory  burden 
on  our  nation's  businesses.  All  the  government  has  to  do  is  get  out  of  the  way.  That 
simple  act  alone  will  create  hundreds  upon  hundreds  of  jobs  in  the  hi^-wage  export 
sector  in  this  country. 

Mr.  Chairman,  I  know  it's  a  top  priority  of  yours  to  report  out  a  revamped  export 
control  system.  I  pledge  to  work  with  you,  Mr.  Chaiman,  to  build  a  new  export  con- 
trol system  to  cover  items  that  are  truly  of  concern  for  nuclear  and  missile  prolifera- 
tion. These  "choke  point"  technologies  should  remain  under  strict  controls,  while  the 
export  of  civilian  "non-choke  point   technologies  should  be  encouraged. 

In  that  spirit,  Mr.  Chairman,  Representatives  Maria  Cantwell,  Toby  Roth  and  I 
introduced  sweeping  legislation  to  remove  computers,  semiconductors,  and  tele- 
communications equipment  from  our  export  control  laws,  excepting  those  going  to 
a  terrorist  or  embargoed  country  or  those  products  destined  for  a  military  applica- 
tion. I  would  welcome  the  comments  of  the  witnesses  before  us  on  this  legislation. 

The  rewrite  of  the  Export  Administration  Act  is  the  most  important  legislation 
that  this  subcommittee  can  act  upon  this  Congress.  I  look  forward  to  the  testimony 
of  the  witnesses  before  us  for  further  suggestions  on  reform.  Thank  you,  Mr.  Chair- 
man. 
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Over'/ lew  •  "   '    ■''■'■        -  ' 

Export  controls  were  far  and  away  the  most  significant  of  the 
various  US  "expert  disincentives"  according  to  iry  recent 
cornprehensive  study.  Sizing  Up  U.S.  Export  Disincentives."  This 
alone  is  old  news.  The  size  and  incidence  of  their  effects  on  the 
UB  econorr,'  was  new  and  disturbing  news  --  for  growth,  for  jobs,  and 
for  technological  dynamism. 

I  found  that   .•  '  '"  ^   '-  •    '  '"'   "  - 

■  National  security  expert  controls  on  dual-use  goods 
almost  surely  cost  $20  billion  of  US  exports  annually 
prior  lo  recently  proposed  liberalization,  and  may  have 
cost  as  much  as  $30  billion. 


'Siring  Up  ".'.S.  Export  Disincentives  is  published  by  the 
In-Stitute  for  International  Economics. 
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Well  over  half  of  thcae.  l-as««s  fell  on  exporters  of 
machinery,  instruments,  electronics,  transportation 
equipment ,  and  other  higr.  technology  goods .  These  goods 
are  growing  especially  fast  in  world  trade.  They  come 
from  sectors  in  which  che  United  States  has  a  strong 
natural  advantage  in  world  competition,  buc  has 
significantly  hobbled  itself. 

Jobs  in  these  and  other  export  sectors  are  estimated  by 
US  gcverninent  agencies  to  pay  17  percent  ir,ore  than 
average  jobs  in  manufacturing,  and  almost  40  percent  more 
than  jobs  un  impcrt -sensitive  sectors.  In  brief,  export 
controls  have  foreclosed  high-value  jobs,  just  as  surely 
as  protectionism  has  preser^/ed  low-value  jobs. 
Exp'Ort  Icsses  fell  disproportionately  on  small  firms. 
They  were  unable  to  tear  upfront  fixed  costs,  such  as 
creating  »n  export -licensing  office,  ever,  before  the 
first  goods  are  shipped.  They  were  unable  to  avoid  US 
e:<;:ort  disincentives  by  sourcing  from  overseas  affiliates 
the  way  that  large  exporters  did. 

Even  large  US  exporters  were  probably  rocide  smaller  by  the 
way  that  export  controls  foreclosed  Tarkets  to  thsm. 
Their  R&D  and  other  fixed  costs  were  spread  over  3r.allsr 
volumes  and  their  cost  competitiveness  suffered  all  over 
the  world.  Estimates  of  such  "contagion  losses"  would 
raise  the  size  of  export  shortfalls  even  further  above  iny 
$2C-30  b-.llion  figure. 
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■  Over  half  the  expoTT  losses  fell  on  five  US  states. 
Caiiforn:.j  aicne  accounts  for  one  fifth  of  US  exports  of 
the  leading  sectors  most  burdened  by  export  controls.^ 
The  other  big  four  are  Texas,  V/ashington,  Michigan  and 
New  York  •"    "  ■-       •  •; 

Mv'  book  is  not  a  full  benefit-cost  study.  It  focussed  only  on 
the  export  ccst  of  U;3  policies  that  created  export  disincentives. 
I  made  no  attempt  tc  assign  dollar  values  to  the  valid  and 
important  benefits  oi  these  policies.*  .  -   - 

No  one  doubts  the  existence  of  benefits  from  US  national 
securi':y  objective;;.  Because  of  these  benefits,  many  of  our  key 
trading  partners  havo  joined  the  United  States  in  rigorous  export 
control  disciplines  that  are  governed  by  multilateral  regiT.cS.  The 
sacrifice  of  some  exports  makes  eminent  sense  for  the  security  it 
buys.  Export  controls  contributed  importantly  to  the  den^ise  cf 
historic  Co_d  War  rivalry. 

But  the  world  has  changed,  and  not  just  because  the  Ccld  War 
is  over.  Capability-  to  produce  chemical  and  biological  weapons 
depends  on  a  ./ide  array  of  commonly  available  inputs  and  v/ell-k.nc>.T. 


^And  for  25-40  percent  of  export  license  applications, 
according  to  calcul.itions  by  some  experts. 

'Exj?ort  growth  of  all  manufactures  fro.T.  these  five  states  was 
40  percent:  between  198S  and  1992;  from  the  rest  of  the  United 
States,  it  v/as  51  percent. 

*Nor  did  I  try  to  size  up  any  forsgone  US  exports  of  pure 
weapons,  v.-hich  raise  special  problems  of  measurement  and  security. 
Export  shortfalls  from  weapons  controls  would  boost  the  estimates 
even  higher 
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cechniques,   and  depends  nuich  leas  en  procur-ep*er.t  of  a  few 

strategically  vital  products.  Sourcing  capability  has  grown  in 
China,  Eastern  Europe,  Russia,  and  smaller  industrial  countries. 
They  can  now  supply  even  some  of  the  leading-edge  products  to  build 
missiles  and  nuclaar  arms,  and  to  counter  the  intelligence 
activities  of  the  United  States  and  its  allies. 

Moreover,  our  allies  have  become  ir.creasingly  impatient  with 
the  existing  export  control  regimes.  New  suppliers  have  not  yet 
been  persuaded  to  become  full  members.  The  United  States  remains 
the  ao3t  aggressive  controller,  with  many  multilateral  controls  the 
result  of  unilateral  US  pressure.  Parts  of  the  United  States 
government  still  maintain  that  unilateral  denial  cf  exports  is  a 
desirable  war'  to  show  leadership  against  weapons  proliferation  and 
abuses  of  hunan  rights.' 

Most  important  among  changes,  it  is  no  longer  clear  that 
export  control  is  "he  most  effective  way  to  assure  national  and 
global  security,  by  comparison  to  controls  on  end-uses  and  end- 
users  .* 

The  recently  announced  intention  of  Che  Clinton  Administration 
to  negotiate  mere  liberal  expert  controls  on  computers  and 


^For  exairple,  such  "need  to  lead"  language  appeared  in  the 
fact  sheet  accompany Lng  President  Clinton's  September  27  speech  to 
the  United  Nations  in  defense  of  unilateral  export  controls. 

*Twci  reports  from  the  National  Academy  of  Sciences  document 
and  support  this  position:  Finding  Common  Ground;  US  Sxp9rc 
Controls  in  a  Charged  Global  Environment.  1991,  and  The  ??ew  Era  in 
U.S.  ELxxort  Controls:  Report  of  a  Workshop.  1992,  Washington,  DC: 
National  Academy  Press. 
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celecocnmuni  rations  equipment  is  tT.eTetore  a  conur.endable 
accommodation  to  the  new  reality  of  global  security.  If  our  regitr.e 
partners  agree, ^  it  will  be  a  significant  reassertion  of  US  policy 
concern  for  our  economic  security  --  the  impact  of  leading  export 
sectors  on  the  prosperity  of  our  economy  as  a  whole,  and  through 
It,  on  US  global  leadership.  - 

My  study  concludes  that  the  cost  to  American  experts  of 
attempting  to  mainra-.n  moral  high  ground  en  e:xport  controls  is  much 
larger  than  iiost  people  realise.  The  best  unilateral  pclic-y  is 
abstinence.  Our  government  should,  at  the  ver:,-  least,  be  rsquirsd 
to  publicly  report  control -related  export  sacrifices  ir.d  tne 
i-elated  losses  of  domestic  econorrdc  moment^jm  and  high-quality  ;obs. 
It  should  alsc  be  recjuired  to  evaluate  whether  the  vital  poliry 
objectives  of  export  controls  were  really  realised,  or  whether  the 
actions  wound  up  as  mere  moral  posturing.'  It's  notable  that  the 
Ccmpeticiveness  Policy  Council,  in  its  two  annual  reports  to  the 
President  and  the  Congress,'  has  included  these  among  its  Trade- 
policy  recoiTir.iend&tions . 

No  one  argues  for  mindless  mercantilism.   But  the  United 
States  has  been  unduly  nonchalant  about  exp^orts,  which  have  beccir.e 


'Until  they  do,  on  both  computers  and  teieccmmunications 
equipment,  it  is  hard  to  guess  what  share  of  the  estimated 
US  export  shortfalls  will  be  erased. 

'"The  sane  reporting  and  evaluation  obligations  shculd  be 
attached  to  US  foreign-policy  sanctions. 

*Buildir.Q  a  com^>p^i  t-ive  Americc-  (March  1992)  and  A 
Competitiveness  ?trateQv  for  America  (Marcn  1933)  . 
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a  leading  engine  of  our  mcd«st  «ccnoir.ic  growth  <40  percent  of  all 
output  increases  between  198S  and  this  year)  .  I  think  it's  time  to 
re-emphasize  how  strong  export  performance  is  a  catalyst  for  strong 
overall  performance.^"  It's  notable  that  the  Administration  seems 
to  agree  in  crafting  the  national  export  strategy  recently  proposed 
by  Che  Trade  Promotion  Coordinating  Comnittee." 


Industry/.  Jobs,  and  Trading  Partner  Export  Controls 

My  study  documents  why  export  centre  Is  are  particularly  potent 
export  disincentiv'tas  (XDs),  especially  in  high-technclogy  sectors. 

Ey  contrast,  I  do  noc  find  that  antitrust,  antiboyccct. 
environmental,  workplace-safety,  or  other  regulations  are  strong  US 
export  disincentives.  Nor  does  US  i-eliance  on  direct  taxes 
(ineligible  for  border  adjustments)  ^r  inadequate  US  expor- 
promotion  deter  US  exports  much.  Even  moderate  export 
disincentives  suc.^  as  the  inadeqiaacies  in  US  official  support  for 
export  finance  and  in  product-liability  procedures  do  not  come 
close  to  e>qp-ort  controls  in  the  export  sacrifices  they  ir.pose.-- 


'"See  Sizing  Uci  U.S.  Export  Disincentives,  pp.  19-29. 

^"Toward  a  National  Export  Strategy  (September  1993). 

•"Docuirencation  in  my  study  involved  three  methods:  sur'/eys  of 
e>:perts  and  compxlaticns  of  case  studies,  "benchrftarking"  oi 
industr*/  reactions  to  various  types  of  export  disincentives,  and 
statistical  estiiration  of  export  shortfalls  across  industries, 
tracing  partners,  and  US  states.   One  of  the  most  remarkable 


63 


Export  controls  and  other  'demand-constricting"  XDs  are  more 
potent  than  "cosc-:.nf licting"  XDs  (such  as  regulatory-  burdens) 
because  they  cannot  be  passed  along  or  "shared"  with  suppliers, 
customers,  and  workers.  In  high-cechnology  industries,  there  is 
even  a  pernicious  tendency  for  export  controls  to  reduce 
competitiveness  ir  both  controlled  and,  uncontrolled  markets, 
because  fixed  costs  like  R&D  cannct  be  as  broadly  spread.-'  That 
helps  also  zo  explain  why  XDs  that  inflict  fixed  costs  en  firms 
(such  as  legal/administrative  support  for  export  licensing 
departments,  or  special  design  features  that  inhibit  ccunter- 
intellxgence)  are  more  potent  than  those  that  inflict  variable 
costs  .'*      -   ■      '      ^  v.     •  -    '■  ^ 

Thus,  for  exairple,  I  find  1991  US  export  shortfalls  tc  COCCM- 
targetted  countries  especially  large  in  high-technology  machinery, 
transport  equipment,  and  mstriur^.ents,  where  many  ccntrcis  bind.** 
US  experts  were  only  1/5  of  their  1?91  potential  in  these  high- 


conclusit^ns  cf  the  book  is  that  the  three  methods  produced  the  same 
qualitative  conclusions  about  the  relative  importance  cf  US  expert 
controls  to  other  disincentives. 

"7or  the  same  treason,  high-technclogy  exporters  cannot  avoid 
business  losses  from  expert  controls  by  increasing  their 
c3mpet:.tivG  effort  end  success  in  uncontrolled  rnarkets,  as  was 
done,  for  example,  by  US  exporters  cf  grain  after  the  19''9-80 
embargo  of  experts  to  the  Soviet  Union. 

'*£ee  especially  the  last  half  of  Chapter  4  of  Sizir.c  'Jp  U.S. 
£xpcrt  Disincentives. 

'^Standard  International  Trade  ClassificatiDn  categories  7 
minus  "8  (read  motcr  vehicles)  plus  S"  and  So.  See  ^izir.g  Up  U.S. 
Export  Disincentives,  pp.  102-105. 
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technology  sectors  (potenti-al  wes  -estimat-ed  from  normal  exports  tc 
all  other  trading  partners),  whereas  they  were  1/3  of  their 
potentiel  in  all  other  sectors."  Our  most  important  European 
COCOM^'  partners  and  rivals  had  both  smaller  export  shortfalls 
accordir.g  to  my  calculations,  and  roughly  comparable  shortfalls  in 
exports  from  high-  and  standard-technology  sectors.  German  exports 
to  COCOM  targets,  for  example,  were  more  than  2/5  of  their  19S1 
potential  in  high- technology  sectors.^* 

Because  expor~  controls  raise  both  overall  and  average  fixed 
ccsts  for  US  exporters,  they  have  two  further  affects;  both  effects 
undermine  dynamic  impetus  and  incentives  for  research  and 
development.  Within  each  firm,  export  control  costs  {m  essence) 
"compete"  with  more  fundamental  fixed  costs,  among  which  the  nest 
important  are  R&D  costs.  Among  firms,  the  fixed  costs  cf  export 
control  procedures  make  it  difficult  for  new,  small  finr.s  to  even 
consider  exporting.  Any  increases  in  such  ccsts  can  driv-s  existing 
small  exporters  out  of  business  entirely.  Research  and  develcprr^er.t 
is  thus  discouraged  both  because  each  exporting  firm  does  less,  and 
to  the  extent  that  the  most  innovative,  dynairdc  firms  tend  to  be 
small  and  closed  out  of  exporting. 


^'Ejqjort  contrals  fall  less  heavily  on  other  sectors,  although 
they,  too,  -are  subject  to  them  in  principle,  especially  under  the 
Enhanced  Proliferation  Control  Initiative  (e.g.,  chemicals). 

"COCOM  stands  for  the  Coordinating  Committee  on  Multilateral 
Export  Controls . 

''The  German  figures  are  for  West  Germany  only,  and  do  not 
include  exports  to  the  former  East  Germany.  Japan's  eiitirr.ated  1991 
shortfalls,  unlike  Europe's,  were  more  comparable  to  those  cf  the 
United  Stat-23. 
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With  regard  to  jobs,  the  st«^  *rflii«s  that  export  controls 
have  their  most  important  ongoing  effects  on  the  types  of  jobs  that 
Americans  occupy,  not  on  the  overall  nunODer  available  m  the 
econoini'.  Export -reldted  jobs  are  on  average  higher-sJcill,  higher- 
pay  (17  percent,  cited  above),  and  higher-mobility  jobs  than  those 
elsewhere  in  the  economy.  They  are  the  high-value,  high-reward 
jobs  that  everyone  prefers.  They  are  often  places  to  absucrb 
cutting-edge  technclogical  training,  because  US  experts  tak.=  place 
in  sectors  v/here  our  "human  capital"  leads  the  -.vorld  'e.g., 
aerospace,  riedical,  and  chemical  engineering;  software)  . 

The  unfortunate  effect  of  unnecessary  export  controls  is  to 
■dumb  down"  the  arriy  of  jobs  available  to  Americans.  This  happens 
naturally,  because  exports  become  a  smaller  share  cf  US  activity  -- 
but  it  also  happens,  as  doc'JU>er.ted  in  rtty  book,  when  v/ould-be  US 
exporters  find  it  n^.cre  attractive  to  source  sales  from  overseas 
affiliates.  '*  ^      _ 

'  Defense  conver.3:-cn  has  recently  hit  US  exporters  of  dual -use 
produces  with  another  source  of  "demand  constriction."  Gcvernments 
are  no  long-er  purchasing  as  much.  This  may  accentuate  and 
attenuate  the  dampening  effect  of  e:<port  controls  on  the 
availability  of  these  desirable  jobs,  iraking  rational  economic 
relief  from  control:;  an  even  higher  priority. 


•'See  Siting  Uo  U.S.  Export  Disincentives,  pp.  14,  16.  25-28. 

48,  s-^-se. 
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Principlgs  for  Poli(:\'  Reform 

In  light  of  my  research,  and  in  considering  the  re-writing  of 
the  Export  Accninist ration  Act  (EAA) ,  I  recommend  three  emphases  and 
re-emphases  m  policy  principles.  I  then  propose  more  detailed 
policy  practices  to  implement  them,  and  policy  tactics  and 
instrur.ents  when  appropriate.*'*  In  most  cases,  my  recommendations 
are  aimfed  at  reducing  the  economic  cose  of  US  expert  controls 
relative  to  some  desired  level  of  effectiveness  in  achieving  their 
object:.ves.  Assessing  the  national  benefits  of  controls  for  these 
objectives  was,  I  repeat,  beyond  the  scope  of  my  study. 

I  first  underscore  two  policy  principles  that  have  been 
emphasized  repeatedly  by  expert  National  Academy  of  .Sciences  panels 
and  prestigious  groups  such  as  Che  Competitiveness  Policy 
Council.''^ 

U.S.  e:<port  controls,  whether  for  national  security,  anti- 
proliferation,  or  foreign  policy  should  ce  implemented  with: 

(1)  maximum  multilateraliam,  and  miniinal  unilateralism;  and 

[7.)     increased  sansitivity  to  economic  sacurity  and  to  foreign 

availability,  *>3pecially  because  controls  fall  so  heavily  on 

leading  sectors  of  the  U.S.  economy. 

In  addition  I  propose  a  third  broad  principle,  because  anti- 
prolif eration  conceirr.3  have  themselves  proliferated,  and  because 


^°1  believe,  however,  that  institutional  experts  in  each  area 
car.  extend,  refi.ne  and  sharpen  the  instrumental  recommendations 
more  effectively  than  I  can  nyself . 

-^3ee  not 63  6  and  9 . 


67 


the  demarcations  between  ant i -proliferation,  national  security,  and 
foreign-pol-cy  objectives  have  become  increasingly  blurred.  - 

•JS  expert  controls  should  be  accompanied  by:        •  i  u 

(3)   auxiliary  BMchonlsafl  to  enhance  target  efficiency,  some 

corrective,  aome  Buppleaental . 

A  number  of  policy  practices  would  help  the  United  States 
adhera  to  these  tnree  principles.  First  and  most  obviously,  I 
endorse  the  sti-cng  leadership  chat  che  United  States  has  exercised 
in  COCOM,  the  N'uclear  Suppliers  Group,  the  Missile  Technologi' 
Control  Reg;.me,  and  the  Auscre.lia  Group.  But  the  united  States 
.T.ust  5C  ever,  further.  Liberalization  of  COCCM  controls  and  their 
domestic  US  counterparts  in  1990  only  succeeded  because  the 
President  let  it  be  known  within  his  c^Ti  government  and  abroad  that 
this  was  hiS  high  priority.  The  sajr.e  must  happen  again  tc 
alleviate  n^jgotiatinc;  inertia  and  bureaucratic  gridlock  cvsr  export 
jurisdiction.  President  Clinton  has  an  ideal  opportunity  for 
active  mit.ative  as  you  help  re-writc  the  Export  A±ninistration 
Act.    .      ^_  .  .   .   V.  -  '■  y  -  ■■       -  ■  •"■    '  -         '-'■■■-    - 

Second,  the  United  States  must  be  extremely  cautious  about  its 
ability  co  encourage  trading  partners  zo  follow  unilateral 
initiatives  taken  m  the  name  sf  symbolic  leadership.  The  Enhanced 
Pxolifetat ion  Control  Initiative  was  launched  in  1991  without 
enough  of  such  caution,  m  part  to  show  our  trading  partners  that 
the  United  Ztates  '-.'c-s  serious  about  deprivincr  proliferatcrs  of  easy 
access  tc  weapons-building  materials  and  technology.  Alncsr.  tv/o 
years  later,  neither  the  deterrence  nor  the  fruits  of  such 
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leadership  are  clearly  det-ectafcle.  -Expiicit  trade  in  arms  and 
dual-use  sub -components  continues  to  grow,''  and  presumably  in 
materials  for  weapons  of  mass  destruction  as  well.  Meniiership  in 
the  multil.a":eral  antiproliferation  control  regimes  has  been 
expanding  only  slowly. 

Third,  the  EAi^  should  require  timely  annual  reports  on  the 
quantitative  effects  of  US  export  controls  on  US  export 
competitiveness."  Sizing  Up  U.S.  Export  Disincentive<?  provides 
some  methods  for  doing  so.  Such  reports  jhould  include  sectoral 
and  product  detail,  and  should  also  attempt  to  size  up  effects  of 
export  controls  on  US  direct  invest.-nent  and  alliances  abroad  and  en 
foreign  dir-act  investment  and  alliances  in  the  United  States. 

The  fourth  and  fifth  practical  recommendations  are 
complements.  The  fourth  recoirnnendation  is  that  the  United  States 
should  rationalize  and  broaden  its  foreign-availability  test  for 
national  security  controls,  and  extend  it  to  foreign  pclic/ 
sanctions  end  anti-proliferation  controls.  The  Export 
.\dministration  he.  currently  disallows  unilateral  US  export 
controls  for  national  security  when  comparable  goods  or  technolcg*/ 
are  available  from  uncontrolled  suppliers  (or  presumably  by 
diversion  from  uncontrolled  buyers)  .  But  petitions  must  be  filed 
by  e^rporters,  procedures  are  burdensome,  processing  is  slow  sr.d 
unpredictable,  and  the  basic  posture  is  retrospective  Hooking 


"The  Economist.  2/20/93,  pp.  19-22  and  6/20/92. 

-'See  the  1992  report  of  th.3  Competitiveness  Policy  Council. 
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backwards  at  foreign  availability  in  the  recent  past).^*  Foreign 
availability  investigations  should  be  an  ongoing,  forward-looking, 
comprehensive,  intelligence  gathering  exercise  --  for  the  sake  of 
both  economic  and  national  security.  *  ;. 

When  foreign  availability  ii  determined,  then  no  additional 
national  security  is  attained  by  maintaining  export  controls.  In 
such  a  case,  the  economic  costs  are  infinitely  larger  than  the 
security  benefits.  Controls  are  then  merely  ineffectual  symbols  of 
US  aims.  Economic  security  is  sacrificed;  national  security  is  not 
attained.  In  my  opinion,  it  makes  little  sense  to  oppose  a  more 
accessible  and  refined  availability  test.  1  believe,  on  the  same 
grounds,  that  such  tests  should  be  exisnded  to  foreign  policy 
sanctions  and  c.nti-proliferation  strictures."  The  United  States 
cannot  afford  economically  costly  syrJDolisrn,  especially  'vh6.'\  the 
costs  are  borne  by  its  most  dynamic,  technologically  competitive 
sectors ." 

Fifth,  the  EPJi  should  enhance  the  ef fecciveness  and 
predictability  of  those  controls  that  remain,  especially  with 


^*See  Sizing  Uc  U.S.  Export  Oisincentives.  p.  35.  It  is  for 
this  reason  that  foreign  availability  reports  are  scmetiTes 
described  as  "tomtscones. ° 

-*Especijlly  for  software  and  some  chemicals,  hut  also  for  some 
rnissii'i:  parc£; ,  ccmnercialiy  available  goods  and  technologies  have 
dual  uses  ir  weapons.  Such  goods  and  technologies  simply  cannot  be 
controlled,  implying  practically  that  availability  tests  might 
irasticaliy  shrink  the  length  of  control  lists  for  anci- 
proliferation. 

*'ln  practice,  such  broadening  of  the  foreign-availability  test 
should  also  include  indexing  of  the  criti::al  specifications  of 
conputers  aivJi   other  equipment  with  rapid  technological  change. 
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regard  to  anti-proliferation.  The  r«s«lt  -sought,  in  conjunction 
with  the  fourth  recommendation,  would  be  the  same  or  better  level 
of  benefits  for  controls,  but  lower  economic  costs.  I  think  that 
this  fifth  recoinmendation  has  three  tactical  thrusts: 

(i)  re-assignment  of  at  least  some  responsibility  for 
monitoring  end  uses  and  end  users  of  US  exports  to  qualified  US 
government  agencies."  Currently  under  the  EPCI  guidelines, 
exporters  themselves  are  responsible  (de  jure)  for  virtually  all 
monitoring  end  i.ntelligence.  Yet  these  are  functions  for  which 
their  cwn  capabilities  are  limited,  and  functions  chat  divert 
resources  from  araas  of  corporate  competitive  strength. 

(ii)  cfficial  support  for  technological  and  comjnercial 
innovations  in  intelligence  capability,  especially  devices  for 
monitoring  at  a  distance."  Current  technological  inadequacies, 
coupled  with  the  assignment  of  responsibility  to  exporters  for 
policing  end  uses  and  end  users,  leads  all  too  often  to  export 
ccnstiicticn  equivalent  'ro  an  embargo.  Firms  consider  certain 
products  tc  be  sinrply  too  risky  to  export  to  certain  customers." 

(iii)  increac-ed  efforts  to  .tiake  monitoring  and  intelligence 


"For  example  the  U.S.  Department  of  Justice,  the  US  Customs 
Berr/ice,  and  the  Central  Intelligence  Agency.  The  effect  on  the 
budget  deficit  would  be  minimal  if,  at  the  same  time,  excessive 
controls  wera  elim_nated  and  administrat:-ve  control  procedures  were 
streamlined. 

^'Examples  might  include  satellite  photography,  encr-^TStion- 
defeati.ig  software,  and  monitoring  mechanisms  that  cannot  be 
separc-ted  from  a  product  (such  as  a  microprocessor)  without 
destroying  it. 

*'See  Sizing  Up  U.S.  Export  Disincentives.  Ch.  2-3. 
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multilateral  functions.  Economic  JDurdens  on  exporters  for  policing 
their  own  shipmerts  could  be  reduced  still  further  by  inter- 
governmental cooperation.  The  International  Atomic  Energy  Agency 
makes  inspections  under  the  Nuclear  Non-Proliferation  Treaty  (of 
admittedly  arguable  effectiveness) .  and  a  UN  Agency  will  be  charged 
with  similar  tasks  under  the  1993  UN  Chemical  Weapons  Convention. 
Cooperative  inspection  and  verification  should  become  the  primary 
instruments  of  a  new  multilateral  security  regime,  with  both 
sanctions  and  incentives  to  encourage  the  broadest  membership 
possible. 

The  Adirinistration  seems  poised  to  undertake  an  imaginative 
export -centered  growth  program.  Minimizing  the  econcmic  drag  of 
export  controls  is  a  crucial  part  of  the  progreun,  and  the  new 
Export  Acmir-istrat:.on  Act  will  be  the  prime  vehicle  for  doing  so. 
I  commend  your  efforts  and  wish  you  success. 
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At  the  dawn  of  the  Atomic  Age,  Albeit  Einstein  said,  'Everything  has  changed 
about  the  world,  except  the  way  that  we  look  at  it*  The  same  could  be  said  for  export 
control  policy  today. 

Nil.  Chairman,  members  of  the  Subcommittee,  you  are  about  begin  a  major 
rewrite  of  the  Export  Administration  Act  in  a  time  of  profound  change.  One  strong 
indicator  cif  that  change  is  the  £act  that  CoCom,  the  intemadonal  instimtion  which  governs 
technolog}-  transfer,  is  about  to  transform  itself  from  an  organization  designed  to  deny 
strategic  technology  to  the  Coimnunist  World  into  an  anti-proliferation  organization 
including  Russia,  its  former  enemy,  within  its  membership.  Add  to  that  the  fact  that  the 
pace  of  technological  change  has,  if  anything,  increased  dramatically  in  recent  years,  and  the 
result  is  a  world  which  bean  no  resemblance  to  the  one  on  which  our  expon  control  policj* 
u-as  based  for  the  past  44  years. 

It  is  time  to  ad^t  the  Export  Administration  Aa  to  this  nc*  world. 
I  am  spealdng  on  behalf  of  the  Computer  and  Business  Equipment 
Manufacmrers  .Association  ('CBEKIA'),  whose  membership  includes  our  nation's  highest 
technology  companies,  accounting  for  S270  billion  in  domestic  sales  and  4^  percent  of  our 
country's  GNP.  The>'  conduct  20  percent  of  our  industrially  funded  research  and 
development  an<J  they  employ  one  million  people  in  the  United  States,  but  they  derive 
nearly  50  percent  of  their  revenue  from  overseas  business.  Thus.  CBEMA  members  are  as 
expon-oriented  as  any  industrial  seaor  in  America,  which  means  thai  the  laws  governing 
exports  '/itally  affect  their  operation.    CBEMA  has  a  number  of  suggestions  rcgardmg 
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provisions  that  oxight  to  Iw  included  in  the  new  Act  But  first  let  mc  take  a  few  moments 
10  sketch  out  the  new  technological  envircwmiem  in  which  the  computer  industry  operates. 

TIk  Pace  of  Computing  Technology  and  Controllability 

The  average  shelf  life  of  a  computer  is  now  under  18  months.  Indeed,  more 
than  70  percent  of  1992  revenues  for  the  U.S.  computer  iihlustry  came  from  products  that 
did  not  exist  two  years  earlier.  This  figure  is  expeacd  to  exceed  80  percent  by  1995.  What 
these  sutistics  mean  is  that  the  computer  industry  must  get  its  products  to  market  quickly 
or  risk  missing  an  entire  jirctdurt  cycle,  a  potentially  debilitating  development. 

The  most  imiwriant  element  in  President  Ointon's  expon  control  reforms  put 
forward  m  the  Trade  Poli«7/  C^oordinating  Committee  report  of  September  50  is  that  rather 
than  reacting  to  the  market  as  it  is.  it  anticipates  the  large-scale  introduction  of  the  new 
Reduced  Instruction  Set  Computing  (TUSC)  technology. 

Historically,  ±e  power  of  personal  computers  and  workstations  as  measured 
by  Composite  Theoretical  Performance  ("CTP")  was  based  on  the  power  of  the 
microprocessor  resident  oo  the  computer's  "moAerboard,"  the  computer's  main  electronic 
circuit  card.  The  microprc-cessor's  CTP  performance  was  the  computer's  CTP  pcrformaace. 

At  the  time  of  the  last  txpon  control  level  update  -  the  1991  "Core  List" 
exercise  in  CoCom  -  the  most  powerful  microprocessor  then  in  mass  production  and 
available  in  quantity  duough  numerous  retail  outlets  and  other  marketing  channels 
worldu-ide  was  the  Intel  80386  chip.  Its  CTP  was  rated  at  12.4.  so  decontrol  limits  were  set 
at  12.5.   By  early  1993,  Intel,  as  an  example,  had  introduced  the  80486  chip  with  a  CTP  of 
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22.  And  in  1993,  most  American  semioonductor  and  computer  cxponcn  began  to  introduce 
RISC-based  microprocessors  at  CTPs  of  66  and  above.  Here  is  a  chart  that  will  highlight 
the  chronology: 

Table  1 

•  January  1993  Intel  804%  22  CTP 

•  September  1993  Intel  Pcntiuffi  66  CTP 

•  September  1993  ■,     Power  PC  601  107  CTP 

•  December  1993  "     DEC  A^ha  194  CTP 

•  Within  the  next  two  years,  individual  chips  with  CTPs  of  350  or  more  will 
be  on  the  market 

.  ;,:>  >...<f-  ■       -  ■  ■■' 

9        The  Logic  Behind  the  Latest  U^  Proposal  to  CoCom  '''■  ■^■' 

The  September  30, 1993  TPCC  expon-control-level  decisions  address  the  faa 
that  the  IBM  PowerPC  6<D1  and  Pentium-based  machines  will  be  available  by  the  millions 
around  the  world  during  the  fourth  quaner  of  1993  and  throughout  1994.  These  are  desk- 
top machines  of  enormous  power  and  small  size.  Indeed,  almost  all  would  fit  in  an 
automobile  trunL  Given  their  smaU  sire  and  their  ubiquity,  trying  to  control  machines  at 
previotis  control  parameter  levels  made  no  sense.  The  President's  annotmcemeni  and  the 
anticipated  CoCom  decisions  are  the  first  time  that  ihe  computer  industr)  has  seen  a 
decision  by  those  making  export  control  policy  to  anticipate  where  computer  leclmology  is 
going  and  what  is  controllable.  This  is  a  major  shift  in  the  U.S.  Government's  approach  to 
the  issue  and  a  welcome  one. 

These  annoan'xments  make  sense  for  another  reason  -  semiconductors  arc 
not  controlled  at  all  except  to  CoCom-proscribed  countries.  American  chip  manufacturers 
have  developed  D'omcrous  vendor  relatiouships  with  customers  around  the  world  in  many 
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countries,  includiiig  many  that  are  outside  CoCom.  This  is  the  principal  vehicle  by  which 
'done'  computers  appear  on  the  worldwide  market  so  soon  after  American  computers 
incorporating  the  same  diips  first  appear.  To  attempt  to  control  computeis  using  these 
chips,  while  allowing  non-controUed  computers  using  the  same  chips  to  be  developed  and 
marketed  abroad,  only  harms  American  exports  -  at  the  critical  time  of  initial  market 
availability  when  computer  sales  arc  essential  to  winning  market  share,  foUow-on  orders  for 
peripheral  equipment,  customer  loyalty,  and  revenue  to  drive  needed  investmeat  in  research 
and  devel(^ment. 

To  link  export  control  levels  to  this  pace  of  semiconductor  and  computer 
change  makes  sense,  but  the  old  assumptions  on  how  to  establish  such  levels  {Le.,  equating 
computer  and  imcroproccrtsor  peiformance)  are  already  being  rendered  obsolete. 
•         New  Computer  Architectures 

The  dynamics  of  the  worldwide  general  purpose  computing  market  are  driving 
changes  in  computer  architectures,  especiall>'  in  the  personal  computer,  workstation,  and 
networked  computer  marketplaces.  A  ms^r  reason  for  these  architectural  changes  is  that 
customers  wanted  a  cost -effective  way  to  replace  obsolete  technolog>'  with  newer  technology 
in  order  to  upgrade  their  7/stems.  In  the  past,  upgrading  a  PC  or  worksiarion  meant  lfa\'ing 
to  replace  it  with  an  entirely  new  one  -  an  expensive  idea,  especially  in  an  era  where 
produa  innovation  cydes  occur  in  six-to-eigbteen-mooth  c>'des. 

Therefore,  tlie  new  PCs  and  workstations  now  appearing  in  the  marketplace 
permit  less  cosdy  upgrades  by  replacing  old  microprocessors  or  motherboards  with  new  chips 
or  boards  conLiining  newer  miaoprocessors.    Instead  of  spending  several  thousands  of 
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doUars  to  keep  pace  with  technology,  a  customer  need  spend  only  a  fraction  of  that  In 
addition,  the  new  machines  inchide  expansion  slots  for  adding  more  tb^n  one 
miaoprocessor,  thereby  enabhng  the  customer  to  expand  his  or  her  computing  power  simply 
by  adding  more  chips.  Once  this  happens,  the  old  assumption  that  the  CTP  of  the  computer 
equals  the  CTP  of  a  single  miaoprocessor  becomes  outdated  A  customer  simply  buys 
additional  chips,  either  dir^ctl)'  from  a  vendor  or  through  some  other  electrom'cs  outlet,  and 
thereb>'  gets  more  power  from  the  machine.  It  is  as  simple  as  snapping  in  a  new  board,  and 
the  new  boards  are  small  enough  to  fit  in  a  briefcase. 

Today's  personal  computers  and  workstations  typically  provide  for  four 
expansion  slots.  Silicon  Graphics  machines  aheady  provide  for  up  to  sixteen.  Other 
companies  plan  multiples  of  this  immber  in  their  next  generation. 

Parallei  Compotiiig  r..\ 

As  early  as  the  mid-70s,  computer  scientists  recognized  that  the  laws  of  pb\-sics 
were  becoming  a  barrier  to  future  progress  in  semiconductor  technology.  It  was  well 
understood  that  in  order  to  make  semiconductors  (especially  microprocessors)  more 
powerful  the  size  of  the  circuitry  on  a  given  chip  must  become  smaller.  Longer  circuits 
mean  that  it  takes  more  time  for  electronic  signals  which  operate  at  the  speed  of  light  to 
get  from  Point  A  to  Poiat  B.  thereby  slou-ing  computer  performance.  These  sdeatisis 
understood  that  as  we  started  to  manufacture  sub-micron  (visible  onh-  through  powerful 
electron  microscopes)  circuit-based  semiconductors,  we  would  also  begin  to  press  ihe  Umits 
of  pbysics  governing  the  speed  of  light 
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Sub-nucroo  drcuitry  means  that  chips  perfonn  their  operatioB5  in  nanoseconds 
and  even  faster  !^>ecds.  A  nanosecond  is  the  time  in  viinch  light  travels  about  two  feet 
You  can  get  even  faster  speeds  from  even  smaller  circuitry,  but  at  some  point  in  rimc^  you 
begin  to  approach  the  limits  of  physics.  You  cannot  go  faster  than  light 

This  the  problem  thai  computer  scientists  faced.  They  conchided  that  if  you 
cannot  change  physics  laws,  then  you  must  change  the  nature  of  problems  that  computers 
work  on.  Their  sohition:  Break  the  problem  you're  working  on  into  smaller  units,  have 
several  computers  work  on  the  component  elements  of  the  problem  at  the  same  time,  piece 
the  results  that  these  computers  arrive  at  back  together  and  thereby  arrive  at  the  conclusion 
to  the  o\erall  probleiiL  This  is  the  approach  used  in  "parallel  computing.' 

At  first,  paraJJel  computing  was  only  performed  by  large  mainframes  like  Cray 
systems  and  vectored  ffiM  systems.  But  as  technology  has  continued  to  improve,  sdeatists 
and  engineers  (particularly  software  engineers)  have  learned  how  to  make  smaller 
computers,  such  as  personal  computers  and  workstations,  work  together  in  parallel.  Today, 
many  companies  offer  i)arallel  systems.  For  example.  ffiM  computer  operate  in 
"moderately  paraUel"  configurations,  meaning  they  can  use  up  to  64  RS6000  %^orkstaaons 
to  work  on  a  given  problem.  Using  the  CTP  formula  currcnUy  in  effect,  the  CTP  of  a  64- 
way  IBM  RS6000  system  today  is  434,79. 

Next  year.  KM  will  announce  for  general  a\'ailabilit>'  the  next  version  of  their 
parallel  produa  line,  which  will  have  multiples  of  the  current  configuration  of  v^  orksutions 
working  in  paraUel.  In  1995,  we  should  see  the  adv-ent  of  so^alled  "massively  parallel" 
systems    available       Remdmber,   until    the   Japanese    agree   to   new   parameters,   the 
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supercompuier  definition  is  still  set  at  a  CTP  of  195.  Meanwhile,  we  can  antidpaic 
"massively  paraUcl'  workstations  operating  at  CTPs  in  the  tens  of  thousands  available  within 
the  next  two  years,  approaching  the  level  of  100,000  CTP  by  1995  and  one  million  CTP  by 
the  turn  of  the  century.  Given  this  new  technological  cxivironmeni,  the  Adminisuation- 
proposed  supercomputer  direshold  of  2,000  seems  rather  modest  Also,  this  new  technology 
raises  the  question  of  whether  it  makes  sense  to  have  a  special  supercomputer  definition  at 
all.   How  does  one  define  a  supercomputer  in  the  age  of  parallel  processing? 

"'■ '  As  I  have  b<'^n  pointing  out,  the  new  microprocessors,  along  v^ith  the  new 
computer  architectures,  phis  the  availability  of  networking,  have  resulted  in  an  exponential 
growth  of  computing  power  for  1993  and  beyond.  Adding  stiU  further  to  this  explosion  of 
computing  power  is  the  wide  availability  of  software  for  Virtual  parallel  processing." 

Computer  networks  are  prevalent  around  the  world,  and  software  engineers 
have  been  working  on  ways  to  get  even  more  power  out  of  existing  computer  networks.  In 
one  area  of  computer  networking  development  -  which  has,  until  now,  been  overlooked  in 
the  expon  control  regulaocini  -  the  use  of  these  networks  has  now  made  it  possible  to  use 
many  workstations  and  personal  computers  in  parallel  configurations.  This  is  so-called 
Virtual  parallel  processing." 

"Virtual"  computers  are  those  in  which  a  number  of  networked  computers  axe 
configured  through  the  use  of  software  to  aa  as  a  single  computer.  Under  todays  virtual 
paraUel  software,  any  Unix-based  computer  can  be  used  in  a  parallel  configuration. 

In  the  United  States,  a  commonly  used  virtual  system  is  "Parallel  Virtual 
Machine,"  or  "PVM."    PVM  permits  many  Unix-based  systems  such  as  IBMs  RS6000 
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machines  to  operate  as  a  single  system.  PVM,  whidi  was  developed  at  Oak  Ridge  Natioiial 
Laboratory,  is  available  to  users  at  no  cost  and  without  «m^n  y^np-ni  via  Internet,  and 
thousands  of  copies  are  cuiremly  in  use  around  the  world.  For  example,  many  Anjerican 
universities  (such  as  Coniell,  Syracuse,  Stanford,  Yale,  and  Washington  University)  use 
vinual  systems  for  quantum  physics,  molecular  mechanics,  shallow-water  dynamics,  and  fluid 
dynamics  applicadons,  among  others. 

It  should  aJso  be  noted  that  PVM  is  not  the  only  such  virtual  software 
available  around  the  world.  It  is  simply  the  most  widely  used  in  the  United  States.  Other 
such  software  indudes  Uoda,  Parmacs,  Express,  and  PCN,  with  Parmacs  being  ver>-  widely 
used  in  Europe. 

These  virtual  systems  arc  already  in  uidesprcad  use  globally.  No  export 
controls  can  stop  their  transfer  across  borders.  The  uni\ersit>  commuoity  uses  them  widely, 
and  since  there  is  no  CoCom  country  which  controls  the  indigenous  transfer  of  university 
learning  within  its  own  borders,  people  aU  over  the  world  are  already  well  aware  of  these 
systems  and  can  easil)-  access  the  software  through  Internet  and  other  international 
networks. 
•         Economic  Impact:   Incentive  to  Move  Assembly  Oflshora 

American  computer  companies  wish  to  maintain  jobs  and  manufacmring  in 
the  United  States.  In  this  context,  it  is  prudent  to  consider  the  impact  that  new  computer 
architectures  and  customer  options  will  have  on  American  exports. 

The  undcri>ing  licensing  assumption  of  the  cunent  policy  regarding 
supercomputer  and  other  conqmter  controls  is  that  computer  systems  will  be  shipped  as  a 
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single  luoit  or  SN-stem.    However,  several  points  should  be  considered  about  the  new 
computer  architectures: 

•  Microprocessors  are  not  controlled,  except  to  CoCom-proscribcd 

countries. 

t  ■-  ■ 

•  Multi-chip  architectures  mean  that  customers  abroad  can  upgrade 

computers  that  have  been  shipped  under  general  or  distribution  license 
:■>- :  ■-  ■:  simply  by  adding  new  chips  or  expansion  boards,  thereby  boosting  the 
computer's  performance  to  levels  that  would,  if  shipped  as  a  complete 
system,  require  a  supercomputer  export  license.  In  such  a  case,  it 
would  clearly  be  possible  for  a  customer  wishing  to  circumvent  U.S. 
supercomputer  requirements  for  q>ecial  security  regimes  as  a  condition 
.'A.  '^  of  the  license  to  purchase  items  on  a  component -by-component  basis 
abroad.  Under  such  dicumstances,  the  impact  on  U.S.  assembly 
openitions  could  be  significant,  since  there  would  be  an  incentive  to 
buy  clones  and  separate  chips  and  boards  and  a  disincentive  to  buy  a 
complete  system  from  an  American  manufacturer  or  vendor. 

•  A  similar  situation  exists  in  parallel  systems  architectures.  Assume  thai 
a  parallel  system  is  shipped  without  individual  license  from  the  United 
States,  because  it  falls  within  the  distribution  license  or  the 
supercomputer  control  parameters.  The  system  already  has  the  high 
speed  switch  and  software  that  makes  invoking  parallel  operations 
possible.  If  a  customer  wishes  to  upgrade  that  system,  then  he  or  she 
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need  only  acquire  additional  workstations  (also  available  under  general 

or  distribution  license)  to  upgrade  the  system  to  'supercomputer*  level 

without  having  had  to  receive  a  U.S.  export  license.     Again,  an 

incectrve  is  thereby  created  to  move  U^.  assembly  ofiEshore  at  the  cost 

of  American  jobs. 

dearly,  the  G^ngress  should  consider  the  potential  impact  that  special 

supercomputeis  licensing  conditions  could  have  on  American  emplo>'ment,  especiaUy  since 

there  are  so  many  valid  substimtable  approaches  available  to  customers  that  render  the 

control  system  ineffective. 

CBEMA's  Legislative  Proposals 

Given  this  radically  new  tedmological  environment,  CBEMA  has  a  number 
of  suggestions.  To  pro\ide  an  overall  framework  for  the  new  Act,  CBEMA  endorses  a 
proposal  on  which  the  Computer  Systems  Policy  Projea  ("CSPP")  has  been  working.  The 
CSPP  is  composed  of  the  Chief  Executive  Officers  of  America's  largest  computer  companies. 
CSFP  suggests  that  a  new  theoretical  structure  for  control  should  be  established  in  order  to 
guide  policymakers  in  composing  the  list  of  controlled  products  and  technologies.  That  list 
should  be  organized  around  the  following  i>olicy  goals: 

•  preventing  proliferation  of  weapons  of  mass  destruction  (nuclear,  chemical, 
and  biological  weapons,  as  well  as  ballistic  missiles); 

•  preventing  countries  and  groups  that  pose  a  significant  threat  of  aggression 
from  obtaining  advanced  technology  and  products  that  would  directly  and 
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significantly  contribute  to  an  LnCTcase  in  their  advanced  weapons  capabilities; 

and 
•         using  multilateral  controls  against  violators  (including  countries  as  well  as 

non-national  entities)  of  international  agreements  or  international  norms  of 

behavior. 

CBEMA  believes  that  this  new  framework  meets  these  goals,  and  will, 
consequently,  contribute  to  national  security  and  the  prevention  of  international  terrorism, 
without  undermining  U.S.  security  through  imnecessai>'  limits  on  expon  activity.  The 
organizing  principles  are  as  follows: 

•  Proliferation  Essential  Products  and  Technologies,  or  -PEPT^" 

The  Administration  should  identify  PEPTs,  where  there  ii  a  direct  and 
substantial  nexus  between  a  produrt/technology  and  proliferation,  and  that  the 
product/'tcchnology  must  be  one  without  which  an  end-produa  of  proliferation  concern 
cannot  be  made.  Products/'technologies  that  are  merely  useful,  but  not  necessary,  would  not 
be  PEPTs.  Also,  to  be  a  PEPT,  a  product/technology  must  be  controllable,  meaning  it 
cannot  be  obtained  from  :a on-controlled  sources  and  cannot  be  replaced  by  an  appropriate 
and  reasonable  available  non-controlled  substitute.  PEPTs  would  require  individual 
licensing  by  the  United  States  and  multilateral  cooperatioxL 

•  NoD-ProUferatioD  Essential  Products  and  Technologies,  or  •NooPEPTs;; 

NonPEPTs  v.'ould  include  all  products/technologies  that  do  not  meet  the 
PEPT  criteria,  except  humanitarian  items.  These  products  would  be  uncontrolled,  except 
for  multilateral  controls  and  controls  aimed  at  terrorist  regimes  or  specific  entities.    Re- 
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export  controls  on  NonPEPTs  would  also  be  limited  to  those  that  are  multilateral  or  aimed 
at  terrorist  regimes  or  specific  entities. 

•  Humanitiirian  Protfaic^ 

No  licensing  would  be  required  on  these  items  which  would  include  medical, 
food,  and  other  humanitarian  supplies. 

CBEMA  Priorities  for  the  Interim  Period  UntU  the  PEPT  Framework  is  Adopted 

The  PEPT  structure  should  provide  an  analytical  framework  study  for  the  new 
EAA.  It  moves  export  control  decisions  away  from  the  old  East- West  strategic  context  and 
into  a  new  emphasis  on  preventing  the  proliferation  of  weapons  of  mass  destruction. 
Nonetheless,  there  are  other  elements  that  CBEMA  feels  ought  to  be  pan  of  any  new  Act, 
particularly  as  long  as  we  .continue  to  control  exports  within  the  context  of  the  current 
cxpon  control  system,  or  if  the  PEPT  framework  is  not  adopted  for  the  EAA  rewrite.  They 
are  as  follows: 

•  CoCom/5<k)  License-Free  Zone 

CBEMA  has  long  supported  the  concept  of  requiring  no  U.S.  licenses 
whatsoever  for  exports  to  America's  closest  aUics,  which  account  for  about  80  percent  of  our 
industry's  revenues,  in  Co^Com  and  CoCom-cooperating  countries  ("5(k)"  countries).  These 
countries  cooperate  with  the  United  Slates  on  export  controls  and  serve  as  the  basis  for  our 
insistence  on  expon  controls  being  applied  multilateraUy.  I  would  also  note  that  CoCom 
as  an  instimtion  is  likeh'  to  be  transformed  into  a  new  proliferation-oriented  regime  before 
the  conclusion  of  the  EAA  reform  debate  next  year.  CBEMA,  therefore,  would  apply  this 
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call  for  a  license-free  zooe  to  the  CoCom  successor  regime  and  its  cooperating  countries. 
It  is  important  to  note  that  some  would  contend  that  such  treatment  already  exists,  with  the 
"minor'  exception  of  supercomputer  controls,  which  are  subject  to  U.S.  foreign  poUcy 
controls  and  the  U.S.-Japaa  bilateral  agreement  on  supercomputer  export  controls.  CBEMA 
would  urge  the  Administration  to  negotiate  a  change  to  the  cunent  U.S.-Japan 
supercomjniter  agreement  (unless  the  following  objective  is  realized),  calling  for  an  end  to 
supercomp »uter  licensing  to  the  CoCom  and  5(k)  countries. 

•  Special  licmsing  for  Sopercompuiers    .  '  -.  t-     '   -    ^  >      • 

CBEMA  beheves  that  current  provisions  of  U.S.  law  requiring  special  Ucensing 
treatment  for  supercomputers  has  been  rendered  obsolete  by  the  pace  of  technology  (see 
discussion  above)  and  the  £act  that  the  Cold  War  is  over,  greatly  HiTninkhing  the  strategic 
threat.  Therefore,  CBEMA  calls  for  the  eHmination  of  special  licensing  provisions  for 
supercomputers.  --;cjr-..-v  ■..',..  ■"--•'^ -^^■■•-■■^*<''^^'v 

•  Indexation  ^  ,  -J:    :•   ■'"^  .^  -  -i  ■  ■ 

If  controls  on  the  export  of  oomputei)  are  to  continue,  then  a  bener  u-ay  must 
be  found  for  the  regulatory  process  (both  in  the  U.S.  and  abroad)  to  keep  pace  with 
computer  technology.  In  the  past,  CBEMA  has  sui^rted  indexing  language  that  was  in  the 
last  EAA  reform  bill  vetoed  by  President  Bush  and  is  now  incorporated  into  a  bill  recently 
introduced  by  Senators  Diacne  Feinstein  and  John  Kerry.  However,  while  we  contiime  to 
suppon  that  approach,  because  it  offers  some  badly  needed  temporary  relief,  it  suffers  from 
the  fact  that  it  is  a  reactiv-e  approach  that  analyzes  only  computer  technolog)-  has  already 
been  brought  to  the  market.  It  does  not  anticipate  where  technology  is  going,  and  given  the 
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fart  thai  computer  product  iinKxvation  cycles  have  shonened  in  some  c^ 
to  six  months,  CBEMA  endorses  two  new  approaches  to  indexing.  Tley  are: 

1.  A  proposal  that  the  Administration  survey  industry  «q>erts  and  determine 
(guaranteeing  txisiness  confidentiality)  at  what  levels  computers  operating  at 
a  given  CIP  level  will  be  "commoditized"  within  the  next  18  months.  A 
product  would  be  classified  as  a  commodity  if  the  Administration  confirms 
that  more  than  100,000  units  will  be  installed  worldwide  (both  in  the  U.S.  and 
abroad)  over  the  next  18  months.  Once  so  identified,  the  Administration 
would  be  required  (1)  immediately  to  decontrol  that  level  of  CTP  for  West- 
West  trade,  and  (2)  immediately  propose  to  CoCom  (or  its  successor)  that  its 
decontrol  limit  be  set  at  that  level 

2.  A  proposal  that  foUowing  an  Administration  smdy  of  availability  of  controlled 
computers,  software,  and  technology  to  comroUed  countries  from  uncontrolled 
sources,  as  weU  as  the  economic  impact  of  such  controls  (including  lost  sales, 
market  share,  and  administrative  costs  of  compliance),  the  Administration 
would  be  required  to  make  recommendations  for  raising  control  thresholds  for 
distribution  licenses,  general  license  (GF^').  supercomputers,  and  validated 
Ucense  thresholds  for  controlled  countries.  Also,  any  computer  with  a  net 
value  of  le&f.  than  $5,000  would  not  require  a  Ucense  for  expon  to  controlled 
countries. 
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The  Admiaistrarion  has  already  accepted  and  implemented  this  anticipatory  approach  in  the 
TPCC  reforms;  therefore,  they  should  have  no  objection  to  putting  it  into  legislative 
language.  .•...■.  v 

•  Tekcommunications  "^  '■      ^j 

The  telecommunications  industry  has  been  urging  the  complete  decontrol  of 
all  telecommunications  equipment,  arguiog  that  there  is  widespread  foreign  availability  of 
such  equipment  from  souices  of  supply  who  are  outside  the  multilateral  control  regime. 
.\lso,  continuing  telecommunications  controls  threatens  to  undermine  any  progress  achieved 
on  computer  export  control  liberalization,  since  computer  industry  customers  need  access 
to  modem  telecommimicitions  equipment  in  order  to  make  the  most  effective  use  of  their 
computer  systems.  This  is  inaeasingly  important  to  the  computer  industry,  because  of  the 
telecommunications  demiinds  inherent  in  networking  and  parallel  processing.  Therefore, 
we  supjxjrt  the  call  for  decontrol  of  commercial  telecommunications  products.        '     ^ 

•  Enczyptlon 

Last  year,  this  Committee  adopted  an  amendment  which  would  have 
decontrolled  "mass  market  software  containing  encryptioiL'  CBEMA  recommends  that  this 
provision  be  included  in  any  EAA  rewrite  reported  by  the  Committee,  but  we  would  go 
further  than  last  year's  amendment  by  including  hardware  incorporaring  enayption 
algorithms  performing  at  the  same  level  of  effectiveness  as  enayption  software  which  has 
attained  mass  market  status.  CBEMA  also  endorses  the  transfer  of  all  dual-use  encryption 
licensing  responsibiht>'  from  State  to  Commerce. 
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•  Semicoodocton 

Tlie  Semiconductor  lodusny  Assodanon  (*SIA*)  has  called  on  the 
Administration  to  tie  control  levels  on  semioonducton  (microprocesson)  directly  to  the 
control  le%el  for  computers.   CREMA  supports  this  posidon. 

•  ConditioDS  on  InforraatioB  Industry  Export  Licenses 

CBEMA  strongly  supported  language  in  last  year's  EAA  Conference  Rcpon 
that  would  have  prohibited  Administration  agencies  from  placing  technological  condiuons 
on  export  licenses.  This  amendmem  was  intended  to  address  cases  such  as  those  that 
CBEMA  member  companies  experienced  in  1990  when  the  Defense  Department  tried  to 
have  certain  conditions  (such  as  installing  microcode  thai  wotild  cause  the  computer  to  self- 
destruct  if  certain  kinds  cf  applicanons  were  run)  placed  on  expon  licenses,  CBEMA 
continues  lo  feel  strongly  Uiat  the  EAA  needs  such  language  to  prevent  similar  unilateral, 
anti-compcative  behavior  on  the  pan  of  the  export  control  bureaucracy. 

Conclusion 

These  arc  CBEMA's  suggestions  for  the  EAA  rewrite,  Mr.  Chairman.  As  I 

have  noted,  you  have  a  historic  opportunity  to  bring  expon  controls  into  line  with  the 

strategic  and  lechjiological  realities  of  the  mid- 19905.  In  an  age  when  Russia  is  poised  to 

join  CoCom,  and  hundreds  of  thousands  of  high-speed,  netviorked  computers  thai  fit  m 

automobile  trunks  have  replaced  the  few  hundicd  room -sized  high-speed  computers  of  the 

recent  past,  it  makes  little  sense  to  try  to  continue  an  export  control  system  based  on  old 

concepts.  CBEMA  believes  that  the  PEPT  structure  offers  a  good  analytical  framework  for 

any  new  system,  but  there  is  much  work  to  be  done  in  fashioning  an  export  control  system 

that  will  govern  technology  transfer  for  the  rest  of  this  decade.  In  doing  so,  CBEMA  and 

its  member  con^anies  stand  ready  to  assist  you  in  any  u-ay  thai  we 
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I.     INTRODUCTION  - 

Mr.  Chairman,  members  of  the  Subcommittee,  my  name  is 
Thomas  T.  Connelly,  Senior  Vice  President  of  Hardinge  Brothers, 
Inc.  in  Horseheads,  Hew  York.   Hardinge  Brothers  is  a  member  of  AMT 
-  The  .Association  For  Manufacturing  Technology  -  a  trade 
ass'^ciation  whose  membership  includes  over  300  manufacturing 
technology  firms  with  locations  throughout  the  United  States. 
America's  manufacturing  technology  industry  builds  and  provides  to 
a  wide  range  of  industries  the  tools  of  manufacturing  technology 
including  cutting,  grinding,  forming  and  assembly  machines,  as  well 
as  inspection  and  measuring  machines,  and  automated  manufacturing 
systems.   The  majority  of  AMT's  members  are  small  businesses. 

AMT  appreciates  the  opportunity  to  present  this  Subconunittee 
with  our  recommendations  for  revisions  to  the  Export  Administration 
Act  (EAA)  ,  .,...-. 

II.   THK  STATUS  OF  THB  U.S.  MACHINE  TOOL  INDUSTRY 

Ajnerica's  machine  tool  industry  builds  and  provides  to  a  wide 
range  of  industries  the  tools  of  manufacturing  technology 
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including  cutting,  grinding  and  forming  machines,  universal 
measuring  machines,  and  automated  manufacturing  systems.   Although 
our  industry  is  relatively  small  by  some  standards,  it  accounts  for 
a  very  basic  and  strategic  segment  of  the  nation's  industrial 
capacity.   Not  only  does  our  industry  build  the  machines  essential 
to  our  military  readiness  and  our  ability  to  respond  quickly  and 
effectively  in  the  event  of  a  national  emergency,  it  also  builds 
the  product  which  underlies  virtually  every  other  commercial 
product.   Machine  tools  are  the  very  essence  of  the  industrial 
manufacturing  process. 
III.  TODAY'S  EXPORT  CLIMHTB 

E;:ports  mean  economic  growth  for  our  country  and  good-paying 
jobs  for  U.S.  workers.   Since  1987,  exports  have  accounted  for  45 
percent  of  the  economic  growth  in  the  United  States.   Today,  seven 
million  Americans  owe  their  jobs  to  exports,  and  recent  studies 
have  shown  that  those  jobs  earn  17  percent  more  than  the  average 
industrial  wage  in  our  country.   Moreover,  e.xports  are  critical  to 
many  key  industrial  sectors:   50  percent  of  our  aircraft,  40 
percent  of  our  semiconductors,  35  percent  of  our  computers,  and  30 
percent  of  our  machine  tools  are  exported. 

United  States  machine  tool  manufacturers  recognize  that 
e.xporting  is  essential  to  global  competitiveness  and  economic 
prosperity.   For  the  third  straight  year,  total  U.S.  machine  tool 
er.ports  reached  a  new  high  —  §1.2  billion  during  1992.   In  fact, 
machine  tool  exports  have  increased  in  each  of  the  past  nine  years 
and  have  nearly  tripled  since  1984. 
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Given  these  statistics,  can  we  justify  or  accflDC  mn   export 

conLrol  system  in  this  country  that  is  outdated  and  overly 

bureaucratic  and  actually  retards  U.S.  exports? 

IV .   THE  CURRENT  U.S.  EXPORT  CONTROL  SYSTEM     "■  ^ 

For  more  than  40  years,  the  United  States  e:'.port  control 

system  aimed  at  preventing  high  technology  and  defense-sensitive 

products  designed  or  manufactured  in  the  United  States  from  being 

used  overseas  in  a  manner  that  would  adversely  affect  our  national 

security  interests  or  contravene  U.S.  foreign  policy  objectives. 

Since  1989,  however,  the  world  has  dramatically  changed,  while  the 

U.S.  e::port  control  system  has  remained  oriented  to  the  Cold  War, 

while  futilely  attempting  to  patch  together  regulations  to  deal 

witli  the  new  threats  facing  our  nation.   The  result  has  been  an 

e:'.port  control  system  that  fails  to  achieve  its  new  objectives 

while,  at  the  same  time,  undermining  U.S.  competitiveness  and  our 

reputation  as  a  reliable  supplier  of  goods  in  the  international 

marketplace.  .  ,  •  ' 

It  is  the  worst  of  two  worlds:   U.S.  companies  lose  sales  and 

profits,  but  the  targets  of  our  export  controls  are  still  able  to 

obtain  the  denied  products  from  other  sources.   Obviously,  to  avoid 

undermining  the  very  technological  base  that  the  Export 

Adininistration  Act  is  designed  to  protect,  it  is  time  for  a 

comprehensive  review  and  revision  of  the  underlying  legislative 

authority . 

V.    AMT'S  RECOMKENDATIONS  rOR  THE  EXPORT  ADMINISTRATION  ACT 
RE - AUTHORI ZAT I ON 

Mr.  Chairman,  this  Committee  has  a  golden  opportunity  to  make 

a  significant  contribution  to  increased  U.S.  exports,  economic 
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growth,  and  jobs  in  the  remainder  of  this  decade.   The  EAA  is  up 
for  re-authorization  during  the  103rd  Congress.   AMT  has  a  number 
of  suggestions;  some  have  already  been  considered,  some  are  new. 
Indeed,  some  of  the  proposals  —  for  exeunple,  indexation,  Commerce 
role  at  COCOM,  Commerce/State  control  list  dispute  resolution,  and 
trade  shows  —  were  agreed  to  in  the  1992  EAA  Conference  Report. 
Despite  this  consensus,  the  reforms  failed  to  be  adopted,  and  AMT 
believes  that  these  reforms  must  be  at  the  core  of  any  new 
legislation . 

•    Unilateral  foreign  policy  controls  should  b«  strongly 
discouraged.   A  strong  bias  should  be  created  towards  reliance  on 
multilateral  controls.   The  U.S.  machine  tool  industry  is  still 
suffering  the  effects,  in  terms  of  lost  market  share  and  lost 
reputation,  of  the  foreign  policy  controls  imposed  on  the  Kama 
River  truck  plant  in  1979.   Because  of  those  controls,  U.S.  machine 
tool  builders  lost  a  market  in  which  they  were  the  dominant 
supplier  during  the  1970s.   But,  in  addition,  because  they  were 
forbidden  to  service  their  machines  or  even  to  supply  spare  parts, 
they  developed  a  reputation  within  the  entire  Soviet  market  as  an 
unreliable  supplier.   That  meant  that  U.S.  companies  were  not  asked 
to  bid  on  projects  in  which  all  of  our  other  COCOM  allies 
participated.   Markets  worth  billions  of  dollars  were  effectively 
abdicated  during  the  late  1970s  and  1980s.   Not  only  that,  the 
reputation  for  unreliability  has  continued  into  the  successor 
Russian  market,  with  prospective  buyers  still  wary  of  potential 
U.S.  foreign  policy  controls  undermining  the  delivery  of  goods  and 
services.   Russian  factory  managers  beyond  the  Kama  River  plant 
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remember  the  dislocations  caused  bv  9 (SI  controls  during  the  1980s 
and  hesitate  to  risk  a  rerun  in  the  19903. 

In  machine  tools  --  as  is  the  case  in  virtually  all  ether 
sectors  of  American  industry  --  the  United  States  no  longer    ' 
dominates  the  world  marketplace.   Unilateral  controls,  therefore, 
are  almost  always  ineffective  in  denying  the  intended  target  the 
product  or  technology  that  is  controlled.   Our  leverage  to  affect 
other  nation's  policies  through  unilateral  denial  is  gone. 
Unilateral  controls  only  serve  to  further  disadvantage  U.S. 
companies  without  materially  affecting  the  availability  of  the 
product  or  technology  to  the  target  country.   In  the  process,  the 
immediate  market  and  the  long  term-reputation  for  U.S.  companies 
are  destroyed.    ...    -v^   ■  '"   -*" 

There  are  extreme  cases  where  there  is  no  alternative 
available  to  policy-makers  in  order  to  distance  our  nation  from 
particularly  repugnant  conduct.   But  the  new  law  must  be  written  in 
such  a  way  as  to  compel  immediate  negotiations  to  attain 
multilateral  cooperation  and  to  compel  twice  yearly  reviews  of 
unilateral  controls  with  tough  standards  to  weigh  the  controls 
against  the  cost  to  American  companies  in  terms  of  lost  markets, 
lost  jobs,  and  damaged  reputations.  ^   ^ 

One  way  to  accomplish  this  goal,  should  the  current  ElAA 
section  designations  be  retained  in  the  new  law,  would  be  to  bring 
foreign  policy  (including  non-proliferation)  controls  within 
national  security  controls  provisions  (Section  5)  and  out  of  their 
current  status  within  the  foreign  policy  controls  provisions 
(Section  6).   This  would  assure  that  such  controls  are  indeed  made 
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multilateral  while  establishing  a  reasonable  period  of  time  for  the 
Administration  to  accomplish  this  goal. 

•    It  is  critical  that  product*  and  technologies  placed  on 
the  Commerce  Department's  Commodity  Control  List  (CCL)  be  indexed 
for  performance,  so  that  items  are  removed  from  the  CCL  as  their 
technology  becomes  obsolete.   The  machine  tool  industry  has  had 
bitter  experience  with  lack  of  updating.   It  was  17  years  between 
the  1991  development  of  the  COCOM  Core  List  and  1974  when  the  COCOM 
machine  tool  control  list  had  been  last  revised. 

What  occurred  during  that  long  span  of  time  was  a  deliberate 
decision  on  the  part  of  the  U.S.  Government  to  freeze  the 
parameters  on  machine  tool  performance  as  a  part  of  an  overall 
policy  of  economic  warfare  against  the  Soviet  Union.   Other 
products,  such  as  telecommunications  equipment  and  semiconductor 
production  equipment  were  similarly  frozen  at  mid-1970s  performance 
parameters,  but  it  was  never  acknowledged  to  U.S.  industry  that 
this  was  an  intentional  U.S.  policy.   Thus,  year  after  year  went 
by,  with  a  great  deal  of  effort  and,  indeed,  man-years  of  top 
engineers  providing  expertise  for  the  Technical  Advisory  Committees 
at  the  Commerce  Department  and  detailed  and  well-argued  proposals 
from  U.S.  industry  to  other  parts  of  the  U.S.  Government  —  all  to 
no  avail  for  a  decade  and  one-half.   It  was  only  after  the  Berlin 
Wall  fell  and  our  European  allies  began  to  seriously  question  the 
need  for  COCOM  that  a  serious  analytical  effort  was  undertaken  to 
bring  the  control  list  into  line  with  the  performance  levels  of 
modern  technology,  culminating  in  the  Core  List  revisions  of  1991, 
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The  Core  List  macbTne  tool  parameter  changes  of  1991  were  long 
overdue,  and,  to  its  credit,  the  U.S.  Government  responded 
appropriately  to  the  changed  technological  and  strategic 
environment  of  1991.   Unfortunately,  no  further  significant 
revisions  have  occurred  in  the  ensuing  two  years,  despite  the  fact 
that  the  strategic  environment  has  continued  its  dramatic  evolution 
away  from  East-West  confrontation  and  the  technologies  environment 
has  continued  its  rapid  change  as  well.   I  must  note,  Mr.  Chairman, 
that  the  machine  tool  industry  is  beginning  to  experie.nce  the  same 
lack  of  responsiveness  from  Defense  Technology  Security 
Administration  (DTSA)  that  characterized  the  17-year  freeze  on 
change  prior  to  1991.   That  is  why  hearings  such  as  this  one  and 
the  option  of  legislative  relief  are  so  necessary.   The 
recommendations  of  AMT  and  the  Department  of  Commerce'  Technical 
Advisory  Committee  (TAC)  for  changes  during  the  current  control 
list  negotiations  are  attached  as  E.xhibit  A.   The  COCOM  machine 
tool  negotiations  are  underway  in  Paris  this  week. 

Arbitrary  and  opaque  behavior  on  the  part  of  the  U.S. 
Government  should  not  be  allowed  to  continue  under  the  new  Act.   In 
order  to  compel  regular,  periodic  review  of  the  control  list,  the 
inde.Mation  provision  contained  in  the  1992  EAA  Conference  Report 
ought  be  included  in  any  new  EAA.   Moreover,  the  Office  of  Foreign 
Availability  ought  be  strengthened  and  enlarged  within  the  Bureau 
of  Er.port  Administration  at  the  Commerce  Department.   Currently, 
despite  some  e.^.cellent  recent  foreign  availability  determinations, 
that  Office  is  in  the  process  of  being  "reinvented"  out  of 
existence.   It  is  down  to  less  than  ten  staff  people,  and  there  is 
talk  of  merging  it  into  other  divisions  of  BXA.   This  is  contrary 
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to  i.he  intentiortlbf  Congress  in  legislatively  creating  the  Office 
in  tlie  1995  amendments  to  the  EAA  and  threatens  to  destroy  one  of 
the  truly  useful  tools  created  to  keep  the  list  review  process 
dynamic  and  responsive  to  industry. 

AMT  believes  that  rather  than  destroying  the  Office  of  Foreign 
Availability,  the  standards  for  determining  foreign  availability 
ought  to  be  more  clearly  defined  and  be  made  more  future-oriented, 
so  that  foreign  availability  determinations  could  take  clear 
evidence  of  incontrovertible  trends  of  availability  into 
consideration.   The  criteria  for  a  finding  of  foreign  availability 
should  be  changed  to  reflect  a  more  realistic  view  of  today's 
global  markets  and  fast-changing  technology.   Also,  an  adequate 
staff  level  must  be  re-established,  shorter  deadlines  could  be 
imposed  for  making  foreign  availability  determinations,  and  the 
Defense  Department's  authority  to  veto  such  determinations  (in  the 
absence  of  strong  evidence  to  disprove  the  determination)  could  be 
eliminated . 

The  llcenalng  process  should  be  sin^lifled  and  clear 
responsibility  and  accoxintablllty  for  export  control  decision 
making  should  be  established.   The  current  export  licensing  process 
for  dual-use  products  or  technologies  involves  the  submission  by  an 
exporter  of  a  license  application  to  the  Department  of  Commerce. 
If  the  item  is  destined  to  a  controlled  country,  the  Defense 
Department  has  veto  authority  over  the  license  application.   In 
1979,  Congress  adopted  language  which  arguably  gives  the  Defense 
Depaii-meiit  the  right  to  review  applications  for  exports  to 
countries  that  could  pose  a  risk  of  diversion  to  a  controlled 
destination.   Recent  proposals  have  been  made  that  the  State  and 
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Defense  Departments  should  also  have  the  right  to  review  licenses 
involving  the  export  of  missile  technology  and  chemical  weapons. 
Alt.ho'j.ih  Congress  has,  from  time  to  time,  imposed  various  deadlines 
on  the  interagency  review  process,  the  practical  effect  of  the 
process  has  been  delay  and  confusion  for  American  exporters. 

The  time  has  come  for  Congress  to  re-examine  the  rationale  for 
the  entire  interagency  review  process.   Policies  and  circumstances 
which  may  have  required  certain  responses  in  the  1970s  and  1980s 
may  no  longer  be  relevant  as  Congress  establishes  an  export  control 
policy  for  the  1990s  and  beyond.   Is  it  any  longer  necessary  for 
the  Commerce  and  Defense  Departments  to  replicate  studies  of  the 
technological  performance  of  a  particular  export  item  or  the 
reliability  of  a  particular  end  user,  which  is  done,  in  any  event, 
by  utilizing  reports  from  the  intelligence  agencies,  or  by  sending 
State  and  Commerce  Department  employees  out  into  the  field  to  check 
out  prospective  applicants?   Often  in  the  past,  the  agencies 
involved  in  the  export  control  process  have  worked  at  cross- 
purposes  .  - 

Our  company  had  a  painful  experience  with  this  interagency 
cross-purpose  in  the  mid-1980s  when  we  attempted  to  obtain  a 
license  for  machine  tools  to  be  used  at  the  McDonnell  Douglas 
commercial  aircraft  joint  venture  that  the  U.S.  Government  had  been 
working  hard  to  establish  two  hours  outside  Shanghai.   The  Peoples 
Republic  of  China  is  projected  by  the  Commerce  Department  to  be  the 
larjest  market  for  commercial  aircraft  in  the  1990s.   McDonnell 
Douglas's  aircraft  joint  venture  to  manufacture  the  MD-80  and 
successor  planes  had  been  approved,  indeed  promoted,  by  the  U.S. 
Government.   Yet,  the  machine  tools  to  build  this  plane  could  not 
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obtain  license  approval  f ro*  th*  Defense  Department,  on  national 
security  grounds,  even  though  the  largest  U.S.  defense  contractor 
would  have  virtual  control  and  dedicated  use  of  the  machines  and  it 
was  considered  a  high  U.S.  Government  trade  priority  to  demonstrate 
the  superiority  of  U.S.  aircraft  technology  in  order  to  gain  a 
foothold  in  one  of  the  largest  aircraft  —  and  machine  tool  — 
markets  in  the  world. 

Despite  repeated  attempts,  Hardinge  has  never  received  another 
order  from  this  company,  and  we  have  been  told  not  to  bother 
bidding  on  any  future  projects,  because  of  this  incident. 
Meanwhile,  competitors  have  supplied  comparable  equipment.   I  can 
assure  you  that  our  competitors  did  not  use  the  proceeds  of  these 
sales  to  buy  champagne.   They  used  the  proceeds  to  achieve 
economies  of  scale,  to  increase  R&D,  and  to  challenge  us  in  the 
U.S.  market  to  the  detriment  of  American  jobs  and  America's 
national  and  economic  security. 

Mr.  Chairman,  I  would  suggest  that  something  is  fundamentally 
wrong  with  an  interagency  process  that  can  yield  that  result.   To 
say  that  the  system  needs  restructuring  and  coordination  would  be 
an  understatement.   Even  if  it  is  functioning  well  at  the  moment, 
as  legislators  you  need  to  look  at  the  underlying  structure  and 
whether  it  could  lead  to  problems  in  future  times,  or  future 
adjnittistrations . 

Ideally,  the  Commerce  Department  should  be  given  the  authority 
and  the  resources  to  conduct  its  own  technological  reviews  in  order 
to  properly  reflect  the  President's  policies  through  the 
maintenance  of  control  lists  and  the  issuance  of  e.-^port  licenses. 
Other  agencies  (such  as  the  Defense  Department)  should  be  called 
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upon  for  advice  and  counsel,  but  the  final  decision-making 
authority  should  be  vested  in  a  single  agency  —  the  Department  of 
Commerce.   This  would  obviously  reflect  a  more  rational  use  of 
government  resources  and  would  eliminate  much  of  the  redundant  and 
time-consuming  interagency  review  process.   As  long  as  sufficient 
expertise  and  resources  were  made  available,  this  approach  should 
not  result  in  any  increased  probability  of  the  shipment  of 
impermissible  exports  to  our  potential  adversaries.   Additionally, 
the  concentration  of  technical  expertise  will  reduce  the  tendency 
to  deny  a  license  based  solely  on  the  fact  that  the  agency  examiner 
lacks  technical  background  and  takes  the  easy  way  out.    ....   i 
,  If  Congress  decides  to  retain  the  current  interagency  review 
process,  a  clear  interagency  dispute  resolution  system  should  be 
legislated.   Such  a  system  would  establish  firm  deadlines  within 
wliich  the  Secretary  of  an  agency  dissenting  from  a  Commerce 
Department  decision  would  be  obligated  to  escalate  the  dispute  up 
to  the  next  interagency  level.   Section  3  of  the  EAA  (declaration 
of  policy)  should  be  amended  to  include  a  strong  statement  on  the 
need  for  streamlining  the  process. 

•     The  Commerc*  D«parta«nt  should  b«  mad*  a  permanent  aaiBber 
of  the  COCOM  d«legation  In  Paris.   The  State  Department  is  the  lead 
agency  for  negotiations  at  COCOM.   However,  it  lacks  the  depth  of 
technical  e.xpertise  to  conduct  detailed  list  review.   Over  the  past 
three  years,  the  Commerce  Department,  which  does  possess  the 
necessary  technical  expertise,  has  been  operating  as  a  technical 
advisor  to  the  State  Department  in  Paris.   That  advisory  role  in 
Paris  has  worked  well  and  should  be  legislated. 
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•     Languaga  ahould  ba  adoptad  ~*^1  l>ynyikrra  difficult  for 
tha  Stata  Dapartaant  to  mova  Itama  froa  tha  CooBarca  CCL  to  tha 
Stata  Departmant ' s  Munitlona  Llat .   When  an  item  has  both  a 
civilian  and  a  military  use,  the  presumption  should  be  that  control 
is  maintained  under  the  CCL.   A  dispute  resolution  process  with  a 
tight  time  limit  should  be  established,  it  should  also  be  mandated 
that  either  department  can  bring  issues  into  the  process  for 
resolution.   Currently,  the  process  is  heavily  biased  towards  the 
State  Department,  with  an  automatic  presumption  than  any  item 
claimed  by  the  State  Department  for  the  Munitions  List  belongs  on 
that  list.   Also,  items  should  be  prohibited  from  being 
unilaterally  controlled  under  the  U.S.  Munitions  List  if  COCOM 
controls  them  as  dual-use  items  under  the  Industrial  List. 

*  Tha  currant  EAJl  axanptlon  for  ona-for-ona  raplacamant 
parts  [Sactlon  5 (a) 3]  ahould  ba  libarallsad  to  allow  shipmant 
without  a  llcanaa  ao  long  aa  a  product  la  not  matarlally  changad  by 
tha  naw  part  or  softwara;  and  tha  currant  parta  and  conponanta 
axcluslon  [Sactlon  5(m)]  ahould  ba  axtandad  to  Saotion  6  foralgn 
policy  controla . 

*  Tha  currant  trada  ahow  llcanaa  ascaptlon  for  tha  PRC 
ahould  ba  axpandad  to  apply  to  trada  ahowa  in  all  countrlaa. 
VI .   CONCLUSZOH 

Whatever  e.xport  control  system  the  Committee  ultimately 
adopts,  we  urge  you  to  include  the  reforms  which  I  have  outlined. 
The  cut  rent  system  is  badly  broken  and  must  be  fixed  if  we  are  to 
continue  to  compete  and  to  grow  through  international  trade.   The 
Cold  War  is  over.   Technology  has  diffused  throughout  the  world. 
Our  reliance  on  a  slow,  inefficient,  and  confusing  export  control 
system  increases  tha  costs  of  exporting  for  American  companies  and 
makes  those  companies  less  competitive  in  the  international 
marketplace. 
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■'  EXHIBIT  A 

f 

AMT    10/21/93 


CORE  LIST  OPTIOHS 


1990  and  1991  COCOM  High  Level  Meetings  (HLM) 
decontrolled  products  with  performance  levels  as 
follows : 

No  more  than  one  rotary  contouring  axis 
Lathes  and  milling  machines  5  microns 
Grinding  4  microns 
.  Spindle  runout  0.6  microns 

Liberalized  separate  controls  on  controllers  to 

four  simultaneously  controlled  contouring 

axes  (only  one  rotary  axis),  plus  imposed  new 

controls  on  motion  control  boards 
Decontrolled  specified  high  volume  production 

grinding  machines,  cutter  grinders  and  jig 

grinders 
Eliminated  formula  for  positioning  accuracy 

for  larger  machines 
Liberalized  controls  on  coordinate  measurement 
•'     machines  (CMWs) 

Eliminated  differential  between  products  and 

teclinology  transfer   »  ' 


Control  machines  producing  better  than  AGMA  Class 
hT     :-  .    ^3  5ears 

Current_.USG  •''  '"' 

Position 

il  The  language  on  controllers  should  be  clarified  to 
permit  the  shipment  of  multi-axes  controllers  which 
securely  block  off  customer  access  to  software 
permitting  more  than  four  simultaneously  controlled 
contouring  axes. 

-.  .:  -^<;-  ^ 

AMT  Position        A.   Separate  controls  on  controllers  should  be 

el  imiriated 

B.  Decontrol  centerless  grinders 

C.  Decontrol  bevel  gear  making  machines  (10B8) 

D.  Deconl.iol  5  axes  milling  machines  with  slide 
accuracy  worse  that  10  microns 

E.  Decontrol  lathes  with  slide  accuracy  worse  than 
2%  microns 

F.  Eliminate  references  to  spindle  runout 
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TESTIMONY 

of 

Boyd  J.(  McKeltain,  Chairman 
Industry  Coalition  on  Tectinoiogy  Transfer 

before 

Tlie  Subconunittee  on  Economic  Policy, 

Trade  and  Environment 

of  the 

House  Committee  on  Foreign  Affairs 

November  18,  1993 

Mr.  ("Tiairraaii,  I  am  Boyd  McKelvain,  Senior  Manager  for  International  Trade 
Regulation.  Liternationai  Law  and  Policy,  the  General  Electric  Company.   I 
am  appearing  today  js  Chairnan  of  the  Industr)-  Coalition  On  Techiology 
Transfer,  or  ICOTT.    ICOTT  is  a  group  of  ten  major  trade  associations  whose 
thousands  of  indivdaal  member  turns  export  controlled  goods  and  technolog)' 
from  the  United  .Stat;s.    ICOlT's  principal  purposes  are  to  advise  the  U.S. 
Government  of  inda-try  concerre  about  export  controls,  and  to  uiform 
ICOTTs  member  :rade  associations  (and  in  turn  their  member  tlrms)  about  the 
U.S.  Govemment'i  export  control  activities. 

Our  appearance  before  the  subcommittee  marks  a  depanure  from  ICOTT's 
past  charte:  of  working  only  v.ith  the  Executive  Branch  on  export  controls. 
The  world  has  changed  over  tlic  past  twenty-five  years  in  ways  that  are 
important  to  export  rontrol  policy,  and  we  hope  to  make  a  useful  contribution 
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to  the  ncccssar)  reforms. 

Globalization  of  industry  has  been  enabled  by  difftision  of  advanced 
techiKilogy     People  nwve  vwrt  freely  aiul  rapidly  across  international  borders 
carr>ing  with  them  their  knowledge,  their  products,  and  their  services.     Both 
technolog)  ar.d  mon^ey  move  ti  the  speed  of  light  by  bits  and  b\tes  of 
electronic  information.   Over  one  trillion  dollars  is  sent  electronically  around 
the  globe  ever\  da>  through  '.he  international  banking  system.   Trade  and 
investnieni  flows  have  accelerated,  taking  their  iikjsi  dramatic  form  through 
direct  investment  in  plains  and  equipment.    For  example,  an  .American 
semiconductor  company  may  do  its  engineering  and  microprocessor  production 
in  the  U.S..  manufacture  circuit  boards  abroad  and  bring  them  back  into  the 
United  States  for  assembly  into  personal  computers.    When  semiconductor 
engineers  complete  a  design  change  in  Silicon  Valley,  they  download  the 
infonnation  needed  to  ntake  tie  change  in  the  manufacmring  process  at  the 
foreign  circuit  board  plant.    At  the  same  time,  redesign  and  scheduling 
information  is  signakd  to  the  computer  plant  here  in  the  U.S.   This  is  what  the 
industp.  calls  'flexible  manufacturing." 

Not  too  man>  )ears  ago.  makjig  those  design  changes  would  ha\e   taken 
weeks.    Today,  it's  done  instantly.    Such  speed,  efficiency  aini  responsivetiess 
to  market  requirements  is  critical  to  remaining  competitive  intentaiionally. 
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The  beneficiaries  are  our  customers,  our  employees  and  America's  economy 
and  jobs. 

To  survive.  American  exporters  must  beat  foreign  competitors  to  the  global 
market  with  high  quality  products.   The  pace  of  technology  innovation  Is 
breathtaking.    In  the  computer  industr\'.  for  example,  new  products  were 
brought  to  the  market  every  seven  years  during  the  seventies.  Today,  new 
generations  are  introduced  ever>'  six  to  eighteen  months.   Seventy  percent  of 
American  computer  products  have  a  shelf  life  of  less  than  eighteen  months. 

Comparable  changes  have  occurred  in  e\er>'  sector  of  U.S.  industn.'  that  has 
remained  internationally  competitive. 

In  the  capital  goods  .sectors  --  aerospace  and  traasponation  equipment,  power 
systems  and  medical  equipment  --  U.S.  products  ot^en  enjoy  a  good-will 
advantage  over  European  anc  Japanese  competitors  in  the  ncv^l>  industrialized 
and  industrializing  world.    Bu;  the  focus  of  international  competition  over  the 
rest  of  the  90's  will  be  directed  increasingly  on  the  rapidly  growin* 
infrastructure  equipinent  and  services  markets  of  these  countries  because  of 
their  phenomenal  growth  and  because  home  markets  are  flat. 

Unfonunately  for  U  S. -based  competitors,  these  are  the  same  nations  found 
among  the  list  of  .'^O-to-aO  "s-insitivc  countries"  targeted  for  a  whole  range  of 


105 

U.S.  unilateral  export  restrictions  and  sanctions.   Their  perceived  security        « 
needs  often  create  a  drive  for  both  conventional  and  nonconventional  weapons 
acquisition,  and  their  cultures  and  values  may  be  at  variance  with  those  of  the 
United  States     Our  jonipanits.  are  fniding  an  increasing  custoit>er  perception 
of  political  risk  in  doing  business  with  U.S.  suppliers  rather  than  our  European 
and  Japanese  compentors.  and  U.S.  leadership  in  these  crucial  markets  is 
being  displaced  for  gene  ratio  .IS  to  come. 

Even  in  iiidus^trial  countries,  the  process  of  designing  out  U.S.  products  to 
avoid  our  unilateral  reexpon  control  policies  has  iK)t  stopped.    Higlily  visible 
products  for  which  we  have  enjoyed  a  competitive  lock  were  too  tempting  to 
those  wantjig  unilaterally  to  s-;nd  signals  to  rogue  countries.    Now  we've  seen 
our  lock  broken  as  foreign  manufacturers  designed  around  our  ability  to  deny 
their  exports  to  those  markets,  and  so  we  face  international  competition 
strengthened  by  our  own  foreign  policy.       -•    .  •_     i 

This  trend  must  be  reversed  It  we  are  to  avoid  long  term  damage  to  our 
country's  economic  security.   Proof  that  we  can  no  longer  afford  undisciplined 
export  policies  toward  these  countries  is  demonstrated  by  the  fact  that  last 
year's  U.S.  exports  to  the  top  tliirteen  "sensitive  countries"  were  more  than 
half  as  much  as  we  exported  to  tite  entire  Europeait  Community.    And 
significantly,  these  econon'ics  are  growing  at  seven  to  ten  perceitt  per  year 
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while  our  traditional  trading  partners  struggle  to  stay  even. 

Given  this  changed  environtnent.  industry  and  goveninient  must  work 
cooperatively  to  ensure  that  our  fuoire  foreign  policies  and  measures  to  stop  or 
counter  the  proliferation  of  \\eapons  of  mass  destruction  will  be  relevant  not 
only  to  the  new  political  and  security  circumstances  in  the  world  but  also  to  its 
changed  economic  and  technological  circumstances.  Catch-all  controls  with  no 
standard  of  materiality  must  give  way  to  tailored  restrictions  limited  to  "choke- 
point",  controllable  ;echix)Iogies. 

We  compliment  the  Clinton  Administration  for  the  report  of  the  Trade  Policy 
Coordinatuig  Committee.  Tl'it  report's  export  control  initiatives  for  computers 
are  dramatic  and  long  overdue,  ^'hen  fully  implemented  thc\  will  be  a  great 
hejp  to  the  computer  and  telecommunications  industries,  and  achievement  of 
the  report's  recommendations  will  begin  tlie  more  fundamental  refonn  that  is 
required.  But  even  the  President  acknowledged  thai  these  clanges  were  only 
the  tip  of  the  iceberg.   More  fundamental  reform  is  required. 

Also,  a  number  of  legislative  proposals  have  surfaced  in  Congress.    We 
compliment  Mr.  Roth  and  Mr  Oberstar  for  their  bill,  H.R.  3412.  which 
reflects  a  successful  dialogue  with  the  National  Association  of  Manufacmrers. 
That  bill  adopts  many  of  the  key  prirxiples  we  endorse  --  multilateral  controls 
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as  the  central  feature,  license  tree  zones  for  countries  who  cooperate  with  the 
United  States,  contbrming  nonproliferation  controls  to  the  same  strict  policy 
standards  as  developed  for  national  security  controls,  strengthening  tlie  policy 
standards  for  foreign  policy  controls,  and  iiniely  export  licensing  through 
better  sovernmcntal  efficiencies. 
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Wc  compliment  Mr.  Manzullo  and  Ms.  Cantwcll  for  their  bill,  H.R.  34.111.  the 

product  01  their  discussions  w.th  tht  Electronic  Industries  Association,  one  of 

ICOTT's  members.    We  also  oomplimem  Mr.  Wyden  on  his  bill.  H.R.  2912, 

which  would  decont-ol  telecoi'iniunicaiions  equipment.    Both  of  these  bills  asic 

the  neccs.sar>  fundamental  question  --  why  should  we  control  products  and 

tcchnolog}-  that  arc  inhere  nth'  uncontrollable?  •  .... 

■  --y    ■    - — *•    -      - 

.\nd  in  the  Senate.  Ms.  Fein.si5in  would  require  the  Administration  to  index 
controls  to  the  pace  of  lechrolog}-,  when  appropriate.    Her  bill,  developed 
with  the  American  Electronics  .Association  and  the  Computer  and  Business       ^ 
Equipment  Manufacturers  .Association  --  also  members  of  ICOTT  --  adopts  the 
principle  thai  controls  must  keep  pace  with  commercial  and  lechnological 
reality. 

These  are  useful  iniiiaiives.    They  are  based  on  principles  tliai  arise  from 
industry's  difficult  experiences  in  complying  with  export  controls  throughout 
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the  Cold  War. 

But  before  we  go  too  far  \n  refonnatting  the  existing  statute,  we  waiu  to 
encourage  you  to  continue  to  revisit  the  challenge  to  this  subcommittee,  the 
Congress  and  the  Administra:ion:   Given  the  nature  of  the  perceived  national 
security  and  foreign  policy  environment  facing  the  United  States  and  other 
countries,  will  the  mw  export  control  system  contribute  significantly  to 
meeting  those  challenges,  or  v/Ol  the  contribution  of  the  new  system  be 
overwhelmed  by  burdens  on  our  nation's  economic  securit)? 

Mr.  Chairman,  a  few  years  ago,  COCOM  carried  out  the  so-called  "Core 
List"  exercise.    It  -Aas  an  admirable  effort,  but  it  failed  in  one  critical  respect. 
Originally,  it  intended  to  adopt  a  "blank  page"  approach  to  detliung  the 
multilateral  control  list.   Tna:  never  happened.    Coasolidation  of  the  control 
list  did  happen,  but  COCOM  just  fine  mned  the  existing  control  list.   Tliey 
never  really  started  with  a  blaik  page. 

ICOTT  urges  the  suxommittce  to  avoid  the  trap  of  building  a  new  set  of 
controls  on  the  foundation  of  an  e.xport  control  SNStem  that  was  geared  to  a 
different  threat,  a  different  world  economy  and  a  different  set  of  technological 
assuM'.ptions.    A  new  foundation  must  be  built,  and  we  have  observed  that  such 
indeed  is  your  intent.   Your  approach  is  consistent  with  Vice  President  Gore's 
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reinventing  government  exercise,  and  we  commend  you  for  it.    As  we 
understand  it.  these  are  the  questions  you  are  asking:     '     - 

1.  What  are  our  policy  objectives?        "  v 

2.  Whit  are  (he  potential  means  to  address  (hose  objectives? 

?.         Are  e.\port  controls  on  commercial  products  an  appropriate  means  for 
achieving  those  objectives  and,  if  so.  what  should  be  the  priority  of 
such  controls  in  the  context  of  other  available  means?     ' 

4.  Do  informed  experts  in  the  public  and  private  sectors  believe  that 
controls  can  realistically  be  expected  to  be  effective?      '" 

5.  What  will  be  the  cost*,  of  those  controls?        '    " 

This  needs  to  be  a  true  "blank  page"  exercise.    Every  assumption  underl>  ing 
the  export  control  system  of  :he  past  needs  to  be  challenged  and  evaluated. 
There  should  be  a  strong  presumption  agaiiist  the  use  of  trade  restrictions 
under  the  EAA.    Controls  on  goods  and  technology  that  are  vox  directly  related 
to  weapons  ai\d  instruments  of  war  (i.e.,  items  traditionally  subject  to  the 
EAA)  should  be  permitted  only  if  three  conditions  are  met:  (I)  the  controls  are 
likely  to  accomplish  their  stated  and  essential  purpose:  (2)  are  less  costly  than 
other  measure  that  might  achieve  the  purpose;  and  (?)  are  strictly  limited  in 
duration  in  the  absence  of  comprehensive  multilateral  controls.  Tliese  standards 
slK>uld  apply  to  trade  restrictions  imposed  for  "national  security"  aiK) 
"nojiprolifera'jon"  reasons  as  well  as  those  imposed  for  "foreign  policy"  and 
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sanctions  purposes    In  light  of  the  drastic  change  in  mtlitar>  threat  that 
confronts  our  nation,  the  natuie  and  pace  of  modern  technology  development 
and  tiK  diniirisliing  signif>caiv:e  of  tuuional  borders,  the  consensus  that  gave 
rise  to  export  controls  on  breed-based  industrial  activity  no  longer  exists. 
Unless  new,  more  narrow  controls  can  be  constructed  in  accordance  with  the 
above  standards,  we  should  r.ot  perpetuate  the  comprehensive  system  of 
controls  embodied  in  the  Export  Administration  Act. 

Moreover,  affected  fjnns  sl>ould  have  ilie  right  to  have  the  courts  ~  neutral, 
detached  arbiters  --  review  whedier  the  Executive  Branch  has  complied  with 
the  applicable  statuor>'  and  regulator)'  criteria.   The  burden  of  proof  should  be 
on  the  goverrjnent  to  dcmon-stratc  that  citizens  have  not  been  denied  their 
freedom  to  sell  to  IcgitLmate  ;jstomcrs  without  due  consideration  for  the  full 
range  of  national  btercsts,  including  economic  security. 

In  the  area  of  information  leclinology,  the  importance  of  such  iterns  in 
achieving  democratization,  human  rights  and  economic  self-sufficiency  should 
strengthen  the  presumption  against  the  imposition  of  controls.   The  infcasibility 
of  control  also  weighs  heavily  against  sub.jecting  Lnformaiion  technologv'  to 
regulation.  For  example,  the  availability  oi  high  pcrtbrmance  computer 
functionality"  to  ar.yone  who  operates  liis  own  decontrolled  personal  computers 
with  software  that  can  be  downloaded  from  Internet  suggests  strongly  that 


Ill 

whatever  the  desirability  of  keeping  liigl^-pertbrmance  computing  power  away 
from  this  or  that  destination,  attempts  to  do  so  assuredly  will  fail. 

The  next  question  is  under  what  circumstances,  if  any,  the  United  States 
should  impose  unilateral  controls.    Let  me  begin  by  indicatii.g  that  ICOTT 
views  an\  controls  as  being  unilateral  unless  they  are  the  subject  of 
compreheDSi>e  multilateral  controls  --  that  is,  controls  imposed  on  enough  of 
the  kjx)wn  vendors  of  the  particular  controlled  goods  or  technology  to  ensure 
that  the  controls  will  be  effective.   Thus  v.e  would  view  controls  on  high 
perfonnance  compaiers  as  being  unilateral  if  they  were  limited  to  the  United 
States  and  Japan  because  (1)  other  countries  manufacture  high  perfonnance 
computers  and  (2)  perhaps  more  important,  as  mentioned  cailicr.  anyone  can 
create  the  fui:ctional  equivalent  of  a  high  performance  computer  today  using 
decontrolled  |)ersonal  computers  and  software  that  is  publicly  available  on 
Internet  (and  hence  decontrolled  even  to  embargoed  destinatioas). 

With  that  uncerstanding.  ICOTT  believes  that  unilateral  controls  do  not 
advance  U.S.  interests,  and  hen;e,  except  in  the  rarest  of  circumstances,  we 
oppose  their  application.   We  concur  with  the  suggestion  of  the  Subcommittee 
on  Expon  .Administration  of  the  President's  Expon  Council  that  any  authority 
to  impose  unilaiertl  controls  and  sanctions  should  be  vested  in  the  President 
and  should  not  be  delegated.    We  are  skeptical  of  the  U.S.  Govenunent's 
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typical  approach  of  imposing  unilateral  U.S.  controls  as  a  supposed  predicate 
to  negotiations  seelcing  multilateral  controls.   From  a  political  standpoint, 
controls  are  easier  to  iitipose  than  to  lift  since  lifting  may  send  the  "signal" 
that  we  are  now  completely  satisfied  with  the  behavior  of  the  targeted  countrj*. 

We  view  the  organizational  Issue  as  having  two  facets  --  policy  and  procedure. 
On  the  policy  side,  while  we  recognize  that  such  agencies  as  the  State, 
Defense  and  Energy  Departments  should  continue  to  play  an  important  role  in 
policy  making,  we  oppose  inc-easing  the  already  excessive  number  of  agencies 
involved  and  hence  do  not  favor  the  n^easure  reported  by  tlie  Senate  Foreign 
Relations  Committjc  (S.  1 182)  on  September  14.  That  bill  would  require  the 
referral  to  the  Arms  Control  anj  Disarmament  Agency  (ACDA),  the  NRC, 
and  the  Defease.  Energy  and  -State  Departments  of  all  license  applications  for 
items  controlled  for  nuclear  nor.proliferation  reasons.   Procedurally,  we  favor 
having  a  single  cont-ol  list  and  a  single  agency  liandling  the  entry  and 
processing  of  licenses  within  established  policy  guidelines. 

One  possible  way  to  assist  thl«;  subcommittee  further  would  be  a  forum,  led  by 
the  subconim.ttee,  where  the  issues  discussed  above  are  debated  fully  and 
openly  between  private  and  public  sector  representatives.    If  this  needed  to 
occur  in  classified  session,  incusiry  representatives  with  appropriate  security 
clearances  would  be  made  available. 
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For  instance,  advocates  for  controlling  civil  exports  in  order  to  restrict  the 
proliferation  of  chemical  and  biological  weapons  and  deliver)'  systems  might 
be  asked  to  respond  directly  :o  etperts  who  claim  that  the  hurdles  can  be 
sunnouiuec  easily  by  prolifetan:s  regardless  of  export  controls.   Tlie  Office  of 
Technolog)  ,\.s.sessment  has  addressed  this  question  in  some  depth,  and 
industp.  experts  are  intimately  familiar  with  the  requirtmcnts  and  availability 
of  goods  and  technology  for  such  purposes. 

During  the  TPCC  efforts,  and  for  the  first  time  in  memor)',  senior 
representat  ves  of  the  computer  and  telecommunications  industries  had  a  good 
dialogue  with  senior  Administration  officials.   When  the  exercise  was 
completed,  substantial  agreement  was  reached. 

Suppose  you  were  to  host  a  debate  on  the  role  of  computers  and  nuclear 
proliferation.    Important  funcmiental  assumptions  would  have  to  be  faced. 
For  example,  in  its  recent  report,  OTA  concluded  that  access  to  computers  is 
not  critical  to  the  ability  of  a  countr>'  to  develop  a  nuclear  bomb.  This  finding 
is  supported  by  Dr.  Jack.  Woriton  of  Los  Alamos  National  Laboratory'  who 
came  to  the  same  conclusion  in  1990. 

The  OTA  suggested,  as  did  the  Naiioi\al  Academies  represei  tatives  in  your 
June  23  hearing,  that  "demarc  side"  methods  of  dealing  witli  proliferation 
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should  be  considered  as  preterable  to  export  controls  in  most  cases.   The  OTA 
report  showed  that  development  of  chemical  and  biological  weapons  can  be 
developed  from  widely  available  goods  and  know-how,  and  all  weapons  of 
mass  destruction  can  be  delivered  effectively  with  conventional  inilitary 
equipment  that  also  is  obtained  easily  if  not  already  possessed.   These  experts 
suggest  that  "demand  side"  mechanisms  to  convince  proliferants  that  their 
national  interests  arc  served  better  by  cooperating  are  the  only  truly  etYective 
proliferation  control  measures  in  the  long  run. 

Mr.  Chairman,  the  world  has  changed.    Tlie  Cold  War  is  over.   The  threats  to 
international  security  arc  no  longer  subject  to  control  by  the  same  type  of 
e.xport  controls.   And  the  shape  of  the  international  economj  and  global 
competition  is  changing.   Technology  is  improving,  often  faster  than  the 
ability  of  government  institutions  to  keep  pace.   We  believe  that  recognition  of 
such  change  justifies  reexamination  of  fundamentals  and  reinvention  of  the 
policies  and  autlM)rities  for  using  expert  controls  to  address  our  country's 
national  security  and  foreign  policy  interest. 

Finally,  we  are  confident  tha:  successful  completion  of  the  reform  effort  on 
which  you  appear  to  have  enribarked  can  produce  legislation  that  will  force  a 
radical  reduction  in  the  use  of  trade  restrictions  that  do  not  serve  the  full  range 
of  national  interests. 
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irOTT  Members 

Aerospace  Industries  Association  (AIA) 

American  Association  of  Exponcrs  and  Importers  (AAEI) 

American  Electronics  Association  (AEA) 

Computer  and  Business  EquipTicnt  Manufacturers  Association  (CBEMA) 

Computer  and  Cor.imunicatiorjs  Lidustry  Association  (CCL\) 

Electronic  Industries  Associazion  (EI  A) 

Liformation  Technology  A-sscciation  of  .\merica  (FTAA) 

Semiconductor  Equipment  and  Materials  luteniationai  (.SEMI) 

Semiconductor  Industry  Association  (SIA) 

Telecommunications  Industry  Association  (TL\) 
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I  am  Jcs*  Hordes,  Director  of  the  Anti-Defamation  League's  Washington  Office  and 
I  am  pleased  to  be  tesiif>ing  on  behalf  of  ADL  and  the  Committee  on  Freedom  of  Trade 
with  Israel,  which  represents  the  major  Jewish  organiMdons  that  monitor  the  Arab 
economic  boycott  of  Israel.  -      <•,    .      i- 

I  want  to  thank  Congress  for  Its  work  in  seeking  to  end  the  Arab  boycott  and  its 
efforts  to  strengthen  U.S.  legislation.  In  particxilar,  I  appreciate  the  opportunity  to  offer 
our  assessment  of  the  status  of  the  boycott  and  ways  to  enhance  the  effectiveness  of  U.S. 
anti-boycon  efforts.^  ^  -■  ^      '  ■" 

In  1945,  preceding  Israel's  existence,  the  Arab  League  voted  to  Impose  a  boycott 
against  the  Je\\ish  commimity  in  Palestine  and  prevent  Israel's  establishment.  By  1948, 
when  military  efforts  to  destroy  Israel  were  unsuccessful,  the  Arab  boycott  of  Israel  became 
an  extension  of  war  by  other  means.  Through  it,  the  Arab  League  sought  to  imdermine 
Israel's  existence  as  a  sovereign  state  and  isolate  Israel  in  the  political,  economic,  and 
cultural  spheres. 

In  the  initial  stage,  a  primary  boycott,  in  which  only  Arab  countries  and  companies 
were  prohibited  from  dealing  with  Israel,  was  in  effect.  In  the  early  19S0's.  the  economic 
boycott  was  extended  to  its  secondary  and  tertiary  form,  targeting  American  and  other 
foreign  companies  doing  business  with  Israel.    These  companies  were  put  on  the  Arab 
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^eague's  infamous  "blacklist"  of  boyconed  Anns,  thereby,  closing  off  Arab  markets  to  them. 
The  boycott  and  blacklist  are  administered  in  Damascus  by  the  Arab  League  Central 
Boycott  OMce  (CBO),  which  gathen  information  furnished,  in  part,  by  companies  seeking 
business  in  the  Arab  world. 

Recently  the  Federation  of  Israeli  Chambers  of  Commerce  estimated  that  the  boycott 
has  cost  Israel  $45  billion  in  lost  trade  and  investment  over  the  last  40  years.  There  is  no 
doubt  that,  after  over  40  years,  the  boycott  still  has  a  "chilling  effect"  on  international 
business  decisions.  It  has  been  estimated  that  upwards  of  1 ,000  American  companies  have 
been  on  the  blacklist  and  countless  others,  who  are  intimidated  by  possible  Arab  economic 
retribution,  simply  distance  themselves  from  business  ties  with  Israel. 

The  U.S.  has  taken  the  lead  in  countering  the  boycott.  In  1976  and  1977,  Congress 
passed  legislation  prohibiting  and  penalizing  compliance  with  the  secondary  boycott  and 
requiring  disclosure  of  boycott-related  requests.  In  the  1980's,  the  U.S.  stepped  up  effom 
to  get  our  trading  partners  in  Europe  and  Asia  to  adopt  an  anti-boycon  stance  as  well. 

U.S.  end  allied  mllitaiy  assistance  against  Iraq  in  the  Persian  Gulf  War  only 
underscored  the  outrageousness  of  a  secondary  boycott  aimed  at  American  and  foreign 
companies  by  the  very  Arab  states  that  benefited  fix>m  U.S.  protection.  Although 
assiirances  of  boycott  policy  change  were  received  from  Kuwait  and  Saudi  Arabia,  there  Has 
yet  to  be  a  clear  break  from  their  past  discriminatory  policy.    Coimtiies  seeking  a  close 
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strategic  reUdoniihip  wltli  the  U.S.  cannot  close  their  markets  to  U.S.  businets. 

■   ■/    ■ 

In  the  context  of  the  peace  process,  the  boycott,  even  in  its  primary  dimension,  is 
an  anachronism.  It  prevents  the  economic  normalizacicn  that  all  the  peoples  of  the  Middle 
East  desperately  seek,  complicates  implementation  of  Israeli-Palestinian  peace,  and  runs 
counter  to  the  spirit  of  cccnomlc  cooperation  that  is  beginning  to  take  hold  in  the  region. 
At  a  time  when  donor  countries  are  strategiiing  about  how  to  build  peace  from  the  ground 
up,  removing  the  boycon  would  allow  the  region  to  move  from  its  confrontational  past  to 
a  future  of  reaping  the  dividends  of  peace.  Arab  claims  that  the  boycott  should  be  retained 
until  Israel  writhdraws  from  all  occupied  territories  contradict  the  fact  that  the  boycon  was 
established  In  response  to  Israel's  very  existence. 

Whatever  linkage  tlie  Arab  states  might  assert  between  continuation  of  the  primanr 
boycott  and  the  peace  process  is  unjustifiable  in  connection  with  the  secondary  boycott 
aimed  at  American  and  otlier  foreign  companies.  The  secondary  boycott  violates  the  most 
basic  principles  of  free  trade  and  constitutes  illicit  coercion  of  American  commercial 
decision -making.  -    :"i.-  v  vc.  ■:.'»■<•' 

At  present,  only  Eg)^)!  has  formally  dropped  the  boycott,  as  a  result  of  its  1979 
peace  treaty  with  Israel.  A  few  North  African  Arab  League  members  implement  only  the 
primary  boycon.  Recently,  Saudi  Arabia  and  some  Gulf  states  indicated  a  tacit  wilUngness 
not  to  enforce  the  secondary  boycott.    But  these  and  other  small  positive  signs  are 
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tempered  by  oscillation  tn  practice  and  the  fafltire  of  Arab  leaders  to  come  out  publicly  in 
support  of  a  relaxation  of  the  boycott.  At  best,  these  countries  are  divided  on  the  issue. 
Enforcement  mechanisms  remain  in  place  and  boycott  requests  continue. 

In  the  cases  of  Kuwait  and  Saudi  Arabia,  U.S.  anti<boycott  statistics  do  not  bear  out 
their  assurances  to  U.S.  ofHcials  that  the  secondary  boycott  is  no  longer  enforced.  The 
number  of  boycott  requests  originating  from  Saudi  Arabia  actually  increased  over  the  last 
year.  In  fact,  314  prohibited  requests  were  received  from  Saudi  Arabia  in  the  last  quarter 
of  Fiscal  Year  1993  ••  higher  than  in  any  of  the  previous  six  quarters. 

Several  months  ago.  in  response  to  U.S.  pressure,  the  Kuwaiti  foreign  minister 
suggested  that  his  country  would  no  loitger  conduct  blacklisting.  However,  just  a  few 
weeks  later,  both  Kuwait  and  Saudi  Arabia  reportedly  parudpated  in  the  April,  1993  Arab 
League  boycott  meeting  where  several  Western  companies,  including  U.S.-based 
Rubbentudd  and  General  Dynamics,  were  added.  Only  after  strong  American  pressure  was 
applied  was  the  October  Arab  League  boycott  meeting,  intended  to  blacklist  more 
companies,  postponed.  Arab  League  officials  oppose  any  rush  to  end  the  boycott,  calling 
it  one  of  the  key  Arab  bargaining  cards  and  PLO  oflidals  have  talked  about  conditioning 
termination  of  the  boycott  to  Israel:  concessiotu  on  Hnal  status  issues  in  the  peace 
proceu. 

The  secondary  boycott  will  not  effectively  end  without  unequivocal  public 
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starements  and  action  by  Arab  govenunents.  Hints  of  Its  de-facto  dismantlement  are  not 
adequate,  since  the  secondary  boycott  operates  through  the  intimidation  of  companies  who 
shy  away  from  business  relationships  with  Israel  to  avoid  Arab  economic  retaliation. 

...       ,     .       .-.    ^-  .  -   -         .     •.-■■■-  ■■-  -    "  •"''  " V'- 

A  perfect  example  is  the  recent  report  of  compliance  by  one  of  Britain's  leading 
finns,  Imperial  Chemical  Industries  (IQ).  An  internal  memo  from  the  company's  legal 
affairs  department  warned  that,  despite  the  Middle  East  peace  process,  the  company  should 
assume  that  Arab  boycott  officials  would  be  "as  vigilant  as  ever."  Thus,  without  explicit 
Arab  public  action  to  the  contrary,  the  widely  held  perception  that  the  boycott  is  still  in 
place  continues  to  impact  business  decisions. 

From  the  start,  the  Ointon  administration  has  given  high  priority  to  urging  Arab 
leaders  to  abandon  the  boycott.  With  the  signing  of  the  [srael-Palestinian  Dedaradon  of 
Principles,  and  progress  in  the  peace  process,  the  boycott  becomes  not  only  a  growing 
anachronism  but  a  growing  irritant  to  future  advances.  This  relic  of  animosity  and  non- 
recognition  has  no  place  in  the  new  architecture  of  peace.  The  President  and  the  Congress 
must  contimie  to  demand  from  the  Arab  world  and  the  PLO  a  clear  end  to  the  boycott. 

Recommendations  '-■?  ^    ->      '■-     ■    ■ 

1)  We  welcome  the  recent  announcement  by  U.S.  Trade  Representative  Mickey  Kantor 
that  the  International  Trade  Commission  v^  investigate  and  quantify  the  direct  and 
indirect  damage  to  U.S.  business  resulting  from  the  boycott,  raising  the  specter  of  passible 
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trade  sanctions.  This  should  be  a  useful  tool  in  effectively  pressing  U.S.  interests. 

2)  The  admLnlstration  should  fully  uillke  multilateral  mechanisms  such  as  the  GATT, 
OECD,  and  the  G.7  to  rally  our  trading  partners  to  combat  the  boycott  and  to  pressure 
Arab  countries  to  end  It.  At  the  Group  of  Seven  meeting  in  Tokyo  last  July,  the 
adminbtration  successfully  negotiated  a  clear  statement  on  ending  the  boycott.  Saudi 
Arabia's  application  for  GATT  membership  provides  a  new  opportunity  for  action  and  I 
commend  Chairman  Gejdenson  for  his  initiative  on  this  front. 

3)  We  should  expand  our  efforts  to  ensure  that  foreign  companies  complying  with  the 
boycon  are  not  awarded  U.S.  government  contracts.  There  is  already  legislation 
prohibiting  foreign  companies  complying  with  the  secondary  boycott  from  being  awarded 
contracts  by  the  State  and  Defense  Departments.  We  believe  that  all  U.S.  government 
agencies  and  departments  -  not  just  State  and  Defense  •  should,  as  a  condition  for  awarding 
contracts,  require  foreign  companies  to  certify  non-compliance  with  the  boycott,  perhaps 
through  the  General  Services  Administration  as  proposed  in  the  past  by  Congressman 
Gejdenson  and  then  Senator  Wiith. 

Moreover,  Congress  needs  to  determine  the  effectiveness  and  monitor  the 
implementation  of  the  current  legislation.  We  are  concerned  that  no  system  is  in  place  to 
investigate  the  accuracy  of  contractors'  cenificarion.  Specifically,  the  Departments  should 
conduct  random  checks  into  the  accuracy  of  certifications,  rather  than  rely  solely  on  the 
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word  of  the  certifying  foreign  contractor.  The  Departmenti  should  also  provide  periodic 
reports  to  Congress  on  their  findings  along  the  lines  of  the  amendment  to  this  year's  State 
Department  Authorization  bUl  authored  by  Congressmen  Gejdenson  and  Berman.  Congress 
could  further  assert  its  seriousness  on  this  issue  by  requesting  reports  from  the  Pentagon 
and  State  Depanraent  of  contracts  denied  foreign  firms  due  to  lack  of  certification. 

Office  of  Anri-Bovcort  r.f.mp|Jance  fOAO  -"^-  '    ""  ^    '    '        "^  '"' 

As  long  as  the  boycott  remains  in  force,  vigorous  U.S.  anti-boycott  enforcement 
through  the  Office  of  Antiboycott  CompUance  (OAC)  must  continue.  After  coming  under 
criticism  in  1989,  for  a  decline  in  enforcement  actions,  OAC  reforms  have  generated  an 
Increase  in  enforcement  activity.  OAC  Is  now  operatmg  at  close  to  the  authoiired  staff 
levels,  ta  PY93,  OAC  completed  a  total  of  80  enforcement^  actions  entering  into  consent 
agreements  In  37  cases,  up  from  30  in  Fy92. 


Recommendations 


">.^'- 


1 )  OAC  should  continue  Its  program  of  staff  training  to  improve  and  upgrade  legal  and 
investigatory  techniques. 

2)  We  commend  the  increase  in  maximum  penalty  levels  from  $10,000  to  550,000 
proposed  by  the  House  and  supported  by  Secretary  Brown  and  former  Secretary 
Mosbacher.  This  will  be  the  first  monetary  increase  in  15  years. 
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3)  We  also  believe  that  increased  denials  of  export  privileges  in  severe  cases  will 
strengthen  enforcement  and  are  pleased  that,  in  FY93,  three  consent  agreements  provided 
for  the  denial  of  export  privileges. 

4)  We  urge  greater  coordination  among  government  departments  in  combatting  the 
boycon.  Including  implementing  the  1991  recommendation  of  the  Commerce  Department's 
Inspector  General  to  increase  Justice-Commerce  cooperation  in  the  area  of  criminal 
violations. 

5)  OAC  could  also  work  closely  with  Slate  and  Defense  Departments  to  help  implement 
anti-boycott  regulations  ensuring  that  government  contracts  are  not  awarded  to  companies 
known  to  comply  with  the  boycott. 

6)  As  proposed  by  Congressman  Schumer,  we  believe  anti-boycott  enforcement  would 
be  strengthened  if  the  Export  Administration  Act  (EAA)  explicitly  recognized  a  private  right 
of  action  that  would  give  boycott  victims  a  means  to  recover  damages  suffered  as  a  result 
of  this  discriminatioii. 

7)  Another  area  of  concern  is  the  apparent  shift  in  U.S.  trading  panems  with  the 
Middle  East  from  American-based  companies  to  their  foreign  subsidiaries,  which  can  more 
easUy  comply  with  the  boycon.  While  legitimate  business  reasons  could  explain  this  trend, 
boycott-related  factors  could  be  at  play.  In  FY93,  the  foreign  subsidiary  share  of  boycott- 
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related  U.S.  commerce  rramacrions  rose  from  31%  to  39%  ••  more  than  double  the  15% 
share  in  1987.  The  Expon  Administration  Regulations  require  periodic  siirveys  of  U.S. 
firms  to  determine  the  extent  of  their  foreign  subsidiariea'  boycott-related  transactiona 
outside  of  U.S.  commerce.  In  the  fifteen  years  since  the  regulations  were  published,  no 
survey  has  been  conducted.  Such  a  survey  is  wananted,  long  overdue  and  may  help 
provide  insights  into  shifting  trading  patterns  of  American  companies. 

In  sum,  although  there  have  been  some  signs  that  the  boycott  is  weakening,  no  clear 
picture  of  progress  has  emerged.  What  remains  clear  is  that  continued  pressure  in  all  areas 
is  the  best  defense  againft  the  continued  blacklisting  of  and  discrimination  against  U.S. 
companies. 

Now  more  than  ever,  the  U.S.  must  continue  to  strengthen  its  anti-boycott  efforts. 
The  facts  still  demonstrate  that  if  we  cease  to  be  vigilant  and  allow  ourselves  to  be 
placated  by  vague  and  t;quivocating  statements,  the  structure  of  the  boycott  and  its 
negative  effects  on  the  U.S.  and  Israel  \vill  continue, 

-nc  ■''■■- 
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Testimony  of  David  Danjczel< 

On  Behalf  of  the  Electronic  Industries  Association 

Before  the  Subcommittee  on  International  Economic  Policy,  Trade 

and  the  Environment 

Thank  you  Mr.  Chairman.  We  are  pleased  to  respond  to  the  Committees  request 
for  comments  on  the  Export  Administration  Act.  I  am  Staff  Vice  president  of  Litton 
Industries,  a  $5.5  billion  company  which  is  committed  to  international  business.  Today  I  am 
appearing  before  you  on  behalf  of  the  Electronic  Industries  Association  where  I  chair  its 
International  Business  Council.  EIA  is  the  national  trade  organization  representing  the  U.S. 
electronics  manufacturers. 

On  behalf  of  this  $300  billion  U.S.  high  technology  industry,  I  welcome  the 
opportunity  to  appear  before  your  committee  and  am  pleased  to  discuss  with  you  the  rewrite 
of  the  E.xport  Administration  Act  (EAA).  I  would  especially  like  to  compliment  you  on 
your  leadership  on  this  important  issue. 

It  is  essential  that  our  policy  makers  understand  that  our  survival  as  a  nation  depends 
upon  our  economic  well-being.  Without  a  healthy  economy,  our  nation  cannot  prosper  in 
the  world  environment,  and  will  not  been  seen  as  a  leader.  National  security  rightfully 
continues  to  play  a  critical  role  in  our  national  well-being,  but  it  is  only  one  part.  Indeed, 
today's  definition  of  national  security  includes  economic  security  as  a  critical  component. 
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Over  the  next  few  months  this  subcommittee  will  be  considering  fundamental  changes 
to  the  existing  Export  Administration  Act.  We  applaud  this  effort  and  would  like  to  provide 
to  you  suggestions  for  the  revision.  Overall,  we  see  four  basic  principles  as  essential  for  a 
new  act.  ■-.  ,-..;.)::';  v.. 1"  ■  ■  "    .    '  -■  "   ''.■'■:■-'■'*   ■  '■"  •  '         ' 

.-  ■■■        ■      •■<   ■  ' 

^         First  of  all,  the  act  must  provide  a  means  to  account  for  the  rapid  pace  of 

technological  change.  ' 

> ■  ,   •  1-"  '  '">'  '-  ■■ 

4         Secondly,  the  export  license  process  must  be  made  more  transparent  and  efficient. 

♦  Third,  our  control  system  should  focus  only  on  those  "choice  point"  technologies  that 
are  essential  for  the  development  of  weapons  of  mass  destruction  and  target 

countries  that  are  developing  these  technologies.  •■■  ' '" 

^. .  ,  .  ^  ^  _,  \      /.  .1    . 

♦  Finally,  our  policy  makers  should  insist  on  multilateral  controls  and  resist  the  use  of 
unilateral  controls.  Past  experience  has  shown  that  they  only  punish  our  domestic 
industries,  and  rarely  have  an  intended  effect  on  the  parties  that  they  are  supposed 
to  punish. 


One  of  the  most  challenging  problems  that  you  and  your  subcommittee  v\ill  face  in 
the  development  of  this  new  EAA  will  be  the  question  of  how  to  address  the  rapidly 
changing  nature  of  today's  high  technology  products.  In  times  past,  a  new  technology  could 
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capture  a  market  for  years  before  it  was  surpassed  by  newer  and  more  sophisticated 
products.  Today  product  life  cycles  are  infinitely  shorter.  In  many  cases,  the  lag  time 
between  generations  of  technology  can  be  as  short  as  six  months.  Our  export  control  system 
must  be  able  to  address  these  changes  in  a  manner  that  allows  our  companies  to  market 
competitive  products.  In  order  to  do  this,  the  U.S.  Commerce  Control  List  should  focus 
only  on  technologies  that  are  specifically  designed  to  aid  in  the  development  of  weapons  of 
mass  destruction.  Current  controls  focus  on  many  civilian  technologies  in  the  computer, 
telecommunication  and  semiconductor  sectors.  The  current  controls  unnecessarily  hamper 
our  high  technology  industries.  We  must  remove  these  controls  before  they  irreparably 
damage  our  industrial  base. 

As  a  means  to  achieving  that  goal,  we  strongly  endorse  the  "Computer  and 
Communications  Trade  Freedom  Act,"  H.R.  3431  that  Congressman  Manrullo  and 
Congresswoman  Cantwell  introduced  recently.  This  bill  advocates  a  fundamental  new 
approach  toward  the  export  control  system.  It  would  address  the  rapid  pace  of 
technological  change  by  ensuring  that  our  control  regime  is  targeted  only  on  technologies 
and  countries  which  are  of  proliferation  concern. 

Another  important  component  of  a  new  Export  Administration  Act  must  be 
transparency  and  efficiency  in  the  licensing  process.  In  particular,  we  believe  that  strict  time 
guidelines  on  the  license  review  process  should  be  established  to  which  all  agencies  would 
adhere.  Instead  of  specifying  review  periods  for  the  individual  reviewing  agencies,  we 
believe  that  establishing  an  overall  time  deadline  would  be  more  effective.     Such  a 
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mechanism  would  require  reviewing  agencies  to  consider  applications  in  a  timely  manner, 
not  to  exceed  30  days. 

As  I  have  already  mentioned,  our  current  regime  does  not  really  distinguish  between 
"choke  point"  technologies  and  civilian  technology  for  reasons  of  control.  In  most  cases, 
purely  civilian  technologies  are  controlled  because  they  have  the  theoretical  potential  to  be 
indirectly  involved  in  an  illicit  purpose.  We  believe  that  the  dual-use  control  list  should  only 
contain  those  commodities  that  are  truly  "choke  point,"  i.e.,  are  directly  related  to  the 
development,  production  and  use  in  weapons  of  mass  destruction.  Multilaterally  controlling 
only  those  technologies  would  help  focus  our  government's  efforts  on  the  proliferation  of 
dangerous  weapons-related  technology.  j  / 

,..,  ,  ■■    ■  '  ■  -•:  ■        r-  ■-■■         .  .,  ■    ■•  ■      ■    . 

P  Additionally,  our  export  control  system  should  identify  "target  countries"  that  are 
engaged  in  proliferation  activities.  Again,  the  fundamental  changes  called  for  in  the 
Manzullo/Cantwell  legislation  would  address  this  problem,  for  certain  industries,  by  focusing 
controls  only  on  countries  and  technologies  that  are  truly  of  proliferation  concern. 

Of  paramount  importance  for  you  and  your  committee  to  consider  during 
deliberations  over  the  next  few  months  are  the  imposition  of  unilateral  export  controls. 
These  types  of  controls  are  probably  the  most  detrimental  to  our  industry  because  they 
punish  U.S.  high  technology  manufacturers  while  allowing  foreign  firms  to  conduct  business 
as  usual. 
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If  unilateral  controls  are  to  be  used  at  all,  we  would  propose  that  you  consider  a 
finite  period  of  their  use,  while  our  government  is  negotiating  with  foreign  governments  on 
their  strict  multilateral  implementation.  The  U.S.  government  should  establish  criteria  for 
initiation  of  foreign  policy  controls.  If  multilateral  agreement  cannot  be  reached,  then  the 
unilateral  controls  should  be  removed,  after  a  defined  period,  and  U.S.  producers  allowed 
to  export  without  restriction.  We  believe  that  the  clarifying  of  controls  would  encourage 
companies  to  export  further. 

We  are  truly  at  a  crossroads  in  our  nation's  development.  Our  long  conflict  with  the 
East  bloc  is  over.  It  is  now  time  to  address  the  different  problems  facing  our  nation. 
Economic  competition,  technology  evolution  and  proliferation  are  these  new  challenges. 
Our  export  control  system  must  adjust  to  meet  them.  I  believe  that  your  efforts  on 
rewriting  the  current  EAA  are  essential,  and  I  offer  EIA's  assistance  as  well  as  my  own. 


131 

STATEMENT 

OF  THE 

EMERGENCY  COMMITTEE 

FOR  AMERICAN  TRADE 


TO:     COiMMITTEE  ON  FOREIGN  AFFAIRS 

SUBCOMMITTEE  ON  ECONOMIC  POLICY 
TRADE  AND  ENVIRONMENT 

ON:     THE  EXPORT  ADMINISTRATION  ACT 


BY:     RICHARD  LEHMANN 

DIRECTOR,  PUBLIC  AFFAIRS 
IBM  CORPORATION 


ON:     NOVEMBER  18,  1993 


ECAT 


IS 


an  organization  of  the  heads  of  65  large  U.S.  international  business  enterpnses. 

Their  annual  worldwide  sales  total  about  SI  trillion 

and  they  employ  over  5  million  persons. 
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ABOUT  ECAT 

In  October  1967,  a  mrtrtieT  of  UnixeS  States  tt:=nre«  leaders  joined  together  iyecause  cf 
a  shared  concern  that  a  new  worldwide  trade  war  was  in  the  making.   Proposals  to  severely 
restrict  imports  into  tne  United  States  were  moving  through  the  Congress.  Threats  of 
retaliation  by  foreign  nations  were  being  openly  voiced. 

These  businessmen  felt  that  a  combination  of  restrictions  and  retaliations  could 
destroy  two  decades  of  progress  in  the  expansion  of  trade  and  investment  and  would  damage 
other  areas  of  international  cooperation.   To  help  prevent  this,  they  formed  the 
Emergency  Committee  for  American  Trade. 

The  bills  then  in  Congress  did  not  succeed  but  the  threat  to  trade  and  investment 
continued  and  the  founders  of  what  came  to  be  known  as  ECAT  were  joined  by  others  until 
the  Coounittee  reached  its  present  size. 

ECAT's  members  account  for  major  segments  of  the  manufacturing,  banking,  processing, 
merchandising  and  publishing  sectors  of  the  American  economy.   Their  combined  exports  run 
into  the  tens  of  billions  of  dollars.   The  jobs  they  provide  for  American  men  and  women  - 
including  the  jobs  accounted  for  by  suppliers,  dealers  and  subcontractors  -  are  located 
in  every  state  of  the  nation  and  cover  skills  of  all  levels.   Their  worldwide  sales  in 
1990  totaled  over  $1  trillion  and  they  had  over  5  million  employees. 

The  members  of  ECAT  are  practical  businessmen.   They  are  not  free  trade  theorists. 
They  believe  in  and  support  measures  designed  to  expand  international  trade  and 
investment. 

The  members  of  ECAT  are  adherents  of  the  principles  of  the  free  enterprise  market 
economy.   They  believe  that  international  trade  expansion  means  increaseo  sales  and 
profits  and  lower  unit  costs,  that  it  means  job  opportunities  for  all  American  workers, 
that  it  fights  inflation  and  that  it  is  an  essential  spur  to  the  technological 
advancement  upon  which  America's  economic  progress  so  heavily  depends. 

They  further  believe  that  private  foreign  investment  benefits  the  American  economy  and 
that  the  trade  and  investment  activities  of  multinational  companies  are  vital 
contributions  to  the  well-being  of  the  Unitea  States  and  other  nations. 

ECAT  members  are  active  supporters  of  legislative  and  other  measures  that  facilitate 
U.S.  exports,  including  support  for  adequate  export  financing  facilities.   They  are 
opposed  to  various  disincentives  to  exports,  incluQing  questionaole  uses  o:  export 
controls  :or  public  policy  purposes.   They  additionally  are  opposeo  to  cnanges  in  U.S. 
taxation  of  foreign-source  income  that  unfairly  penalize  their  competitiveness  in  world 
markets . 

The  members  of  ECAT  realize  that  the  peaceful  expansion  of  world  trade  ano  investment 
is  threatenea  from  many  sources.   They  have  called  for  international  agreements  to  deal 
with  unrair  trade  practices,  including  both  bilateral  and  multilateral  agreements  to 
protect  intellectual  property  rights.   They  have  encouraged  businessmen  overseas  to 
support  policies  that  assure  fairer  treatment  of  American  goods  in  foreign  marKecs  ano  to 
oppose  restrictions  on  American-owned  companies. 

The  work  of  ECAT  depends  primarily  on  the  actions  of  its  members.   The  Committee 
provides  a  means  of  expressing  commonly-held  views  on  measures  that  will  nelp  or  narm 
American  trade  and  investment,  but  the  members  themselves  present  their  opinions  to 
government  orficials  ana  to  the  public. 

Members  of  ECAT.  supported  by  experts  from  within  their  companies  ana  from  tne  small 
iCAT  sta:t,  ^ave  maae  tneir  views  known  througn  testimony  before  Congressional 
committees,  through  contacts  with  Administration  officials,  through  consuUations  with 
government  leaders,  chrougn  liaison  with  other  organizations  and  through  puolic 
information  programs. 
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STATEMENT  OF  RICHARD  LEHMANN,  DIRECTOR,  PUBLIC  AFFAIRS,  IBM 

CORPORATION,  ON  BEHALF  OF  THE  EMERGENCY  COMMITTEE  FOR 

AMERICAN  TRADE,  BEFORE  THE  COMMITTEE  ON  FOREIGN  AFFAIRS 

SUBCOMMITTEE  ON  ECONOMIC  POLICY,  TRADE  &  ENVIRONMENT 

HEARING  ON  THE  EXPORT  ADMINISTRATION  ACT 

NOVEMBER  18,  1993 


Mr.  Chairman,  I  am  Richard  Lehmann,  IBM  Director  of  Public  Affairs,  and 
appearing  today  on  behalf  of  the  Emergency  Committee  for  American  Trade, 
or  ECAT.  ECAT  is  an  organization  of  the  chief  executive  officers  of  sixty 
American  corporations  who  are  among  our  country's  leading  export  per- 
formers, who  have  annual  worldwide  sales  of  over  one  trillion  dollars  and 
nearly  five  million  employees. 

You  may  recall  that  two  years  ago,  I  also  appeared  for  ECAT,  testifying 
in  support  of  S.  320,  a  bill  which  this  subcommittee  played  the  leading 
role  in  getting  passed  by  Congress.  While  that  bill  unfortunately  was 
vetoed,  it  did  adopt  several  necessary  export  control  reforms  that  are 
today  still  relevant.   Among  these  reforms  were  provisions: 

Treating  those  countries  who  cooperate  with  the  United  States  on  ex- 
port controls  as  a  true  license  free  zone; 

Indexing  controls  to  the  pace  of  technology; 

Providing  for  Judicial  review; 

Clarifying  distinctions  between  the  respective  jurisdictions  of  the 
Commerce  and  State  Departments;  and. 

Improving  efficiencies  in  export  administration. 

Today,  we  meet  in  a  different  time,  with  different  challenges  to  the 
United  States  and  different  global,  economic,  and  technological  dynamics. 
We  have  a  different  Administration,  one  that  has  clearly  recognized  the 
importance  of  reinventing  government.  Tills  was  most  ably  demonstrated 
when  the  President  announced  the  report  of  the  Trade  Promotion  Coordi- 
nating Committee  on  September  29th  in  which  he  proposed  dramatic  changes 
in  computer  and  telecommunications  treatment.  More  in-depth  review  is 
still  needed  in  these  areas,  but  this  was  a  major  step  in  the  right  di- 
rection. 

ECAT  has  engaged  in  an  extensive  review  of  its  export  control  positions 
since  our  last  appearance  before  tliis  subcommittee,  endeavoring  to  take 
into  account  the  changing  dynamics  of  the  world's  political  situation, 
the  globalization  of  industry,  and  the  speed  of  technology  development 
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and  its  dissemination.  We  have  developed  the  outline  of  a  model  bill, 
along  with  explanations  for  each  of  our  recommendations.  I  request  that 
the  outline  be  included  in  the  hearing  record. 

******* 

This  subcommittee  has  already  heard  extensively  from  the  National  Asso- 
ciation of  Manufacturers.  ECAT's  recommendations  are  complementary  to 
nam's.  ECAT  has  chosen,  in  particular,  to  focus  on  selected  policy  issues 
in  three  principal  areas: 

1.  The  need  for  a  clear  statement  from  the  government  about  the  nature 
of  the  global  national  security  and  foreign  policy  challenges  to  the 
United  States  that  would  establish  the  purpose  of  export  controls; 

2.  The  need  for  better  clarification  of  the  control  authorities  granted 
by  the  new  Export  Administration  Act  and  other  statutes;  and, 

3.  The  need  for  a  more  anticipatory  approach  to  control  list  con- 
struction. 

PURPOSE  OF  CONTROLS 

We  begin  where  we  hope  Congress  and  the  Administration  will  begin.  If 
the  government  is  to  grant  export  control  authority  to  the  Administration, 
then  it  should  clarify  the  purpose  of  those  controls  in  the  post-Cold  War 
era.  Industry  may  not  have  always  agreed  with  the  way  Cold  War  controls 
were  implemented,  but  it  never  debated  the  rationale  for  the  controls 
themselves. 

Two  Administrations  have  indicated  that  curbing  the  proliferation  of 
weapons  of  mass  destruction  should  be  at  the  top  of  our  national  security 
and  foreign  policy  agenda.  ECAT  supports  this  general  policy.  However, 
the  specific  targets  of  the  non-proliferation  policy  have  not  been  ar- 
ticulated with  the  kind  of  precision  that  is  needed  In  order  to  win  public 
understanding. 

Therefore,  ECAT  suggests  that  you  consider  a  sense  of  the  Congress  re- 
solution asking  the  President  to  state  just  what  are  the  aims  of  American 
export  control  policy.  Such  a  statement  would  do  much  to  improve  public 
understanding  and  compliance  with  our  non-proliferation  goals,  and  should 
be  a  pre-condition  for  implementation  of  any  new  controls. 

CLARIFICATION  OF  CONTROL  AUTHORITY 

That  done,  we  believe  it  important  to  examine  the  underlying  authority 
of  various  forms  of  export  controls.  Like  NAM,  we  support  elimination 
of  the  distinction  between  foreign  policy  and  national  security  controls. 

I  would  like  to  address  a  different  issue  regarding  the  underlying  au- 
thority. Current  law  and  regulation  cloud  the  distinction  as  to  whether 
products  are  to  be  controlled  under  the  authority  of  the  Export  Adminis- 
tration Act  or  the  Munitions  Act.  We  ask  Congress  to  state  clearly  that 
commercial"  products  will  be  subject  only  to  the  new  Export  Adminis- 
tration Act. 
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We  propose  a  specific  definition  of  "commercial"  products  and  that  the 
new  Act  alone  address  the  authority  to  control  these  products.  We  suggest 
that  if  75  percent  or  more  of  the  consumers  and  users  of  a  given  product 
were  found  to  be  outside  of  the  military,  then  by  definition,  that  product 
should  be  controlled  as  a  commercial  product. 

This  approach  would,  for  example,  address  the  thorny  issue  of  encryption 
controls.  Current  export  control  treatment  of  encryption  creates  an 
enormous  inequity.  Business  around  the  world  wants  to  protect  its  trade 
secrets.  Industrial  espionage  is  on  the  rise.  It's  not  enough  any  longer 
just  to  lock  one's  door  or  desk  and  to  hire  security  guards  against  po- 
tential theft.  Now  that  business  trade  secrets  are  maintained  and 
transmitted  electronically  through  the  use  of  computers  and  telecommuni- 
cations networks,  those  secrets  are  increasingly  susceptible  not  only  to 
trivial  hackers,  but  also  to  serious  efforts  to  break  into  files  and 
communications  lines. 

Two  of  the  most  popular  encryption  systems  --  the  DES  and  RSA  algorithms 
--  are  widely  used  in  the  international  banking  system,  by  American  cor- 
porations, and  even  by  private  individuals  in  the  United  States  and 
abroad.  In  fact,  more  than  99  percent  of  all  DES  and  RSA  usage  worldwide 
is  employed  by  the  private  sector.  Yet,  these  two  algorithms  are  con- 
trolled as  munitions  items.   It  doesn't  make  sense. 

ANTICIPATORY  LIST  CONSTRUCTION 

.,.  ,        .  .  y 

In  the  past,  ECAT  has  been  among  the  strongest  advocates  of  two  indexing 
provisions  from  S.  320  --  the  general  and  supercomputer  indexing  pro- 
visions. While  we  still  support  those  as  interim  steps  for  getting  in- 
dexing introduced  into  the  regulatory  process,  they  suffer  from  one  major 
flaw. 

*!  -  ' 

Technology,  particularly  in  the  computer  and  semiconductor  industries, 
is  advancing  so  fast  and  is  being  disseminated  abroad  so  quickly  that 
American  regulatory  instruments  cannot  keep  pace.  Even  if  the  indexing 
provisions  of  S.  320  were  implemented,  they  would  still  be  geared  to 
products  and  technologies  that  are  already  in  the  marketplace.  It  will 
take  time,  under  the  S.  320  provisions,  to  analyze  industry  data  and  then 
implement  regulatory  changes,  especially  if  multilateral  agreement  is 
required  --  too  much  time. 

Similarly,  we  need  to  find  a  better  way  to  anticipate  foreign  availabil- 
ity. Foreign  availability  as  written  into  current  law  is  unsatisfactory, 
because  it  creates  a  protective  umbrella  for  America's  foreign  compet- 
itors. 

Here's  an  example  of  how  it  works  today.  All  semiconductors  are  exported 
under  general  license  authority,  except  to  COCOM-proscribed  countries. 
That  means  U.S.  semiconductor  firms  sell  their  latest  devices  not  only 
to  American  computer  companies,  but  also  to  Taiwanese,  Korean,  and 
Brazilian  ones,  and  those  companies  then  integrate  these  devices  into 
their  computer  products. 


136 


But  look  at  what  happens  to  computers  using  these  chips.  The  foreign 
computers  are  not  controlled;  American  computer  exports  are. 

Why  doesn't  current  foreign  availability  law  adequately  address  the 
problem?  To  prove  availability  today,  you  have  to  show  that  a  product 
is  available  in  comparable  quality  in  sufficient  quantity  to  render  U.S. 
controls  ineffective.  In  other  words,  you  cannot  prove  foreign  avail- 
ability until  you  have  already  lost  significant  market  share  to  your 
foreign  competition. 

That  approach  undermines  U.S.  competitiveness.  ECAT's  proposal  would 
correct  this.  The  proposal  anticipates  both  how  fast  technology  will  be 
developed  and  how  fast  it  will  be  disseminated.  Under  our  proposal,  when 
the  Administration  finds  that  foreign  availability  is  likely  to  exist  over 
the  next  18  months,  it  then  requires  two  actions  --  First,  that  the  United 
States  immediately  decontrol  to  that  level  of  technology  for  GFW  purposes, 
and  second,  that  the  U.S.  Government  should  propose  decontrol  at  that 
level  immediately  to  COCOM  or  its  successor  regime. 

Happily,  we  can  point  to  a  specific  case  where  this  approach  has  already 
been  shown  to  work.  Our  proposal  basically  mirrors  the  same  process  that 
led  to  the  export  recommendations  of  the  TPCC  report.  In  that  process, 
the  Administration  first  acknowledged  that  major  new  technologies  were 
about  to  be  introduced  by  the  semiconductor  and  computer  industries. 
Then,  they  surveyed  industry  groups  and  individual  companies  in  each  in- 
dustry regarding  their  product  availability  plans,  their  anticipated 
worldwide  manufacturing  and  sales  volumes,  and  how  significant  those 
plans  were  to  the  American  economy.  After  surveying  the  industry,  they 
ran  their  own  internal  analysis  to  confirm  the  information  they  had  re- 
ceived. When  they  had  done  so,  they  not  only  agreed  with  the  recommen- 
dations that  had  been  submitted  by  industry,  but  in  the  case  of  decontrol, 
they  proposed  an  even  higher  level  than  industry  had  suggested. 

The  ECAT  proposal  for  the  Export  Administration  Act  reform  endorses  this 
approach  and  would  codify  it. 

CONCLUSION 

Mr.  Chairman,  we  are  witnesses  to  dramatic  political  change,  economic 
change,  and  technological  change.  Change  like  this  requires  innovation 
in  our  public  policy  processes.  We  in  ECAT  have  tried  to  be  an  innovative 
as  possible,  while  being  responsible  in  the  context  of  the  world's  poli- 
tical realities.  We  hope  the  members  of  the  subcommittee  will  find  our 
recommendations  useful,  and  we  will  be  happy  to  work  with  you  on  putting 
them  into  effect. 
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Statement  of 

O.  Bradford  Butler 

Chairman  of  the  Board 

NORTHERN  TELECOM 


I  am  pleased  to  respond  on  behalf  of  Northern  Telecom  to  the  request  from  Chairman 
Sam  Gejdenson  to  offer  testimony  concerning  the  impact  current  export  control 
restrictions  have  on  high  tech  companies  such  as  Northern  Telecom  and  the  need  to 
reform  U.S.  export  control  policy  and  procedures  in  order  to  make  U.S.  companies  more 
competitive  worldwide. 

First,  I  would  like  to  offer  our  appreciation  for  the  leadership  Chairman  Gejdenson, 
Ranking  Minority  Member,  Toby  Roth  and  other  Members  of  the  Subcommittee  have 
taken  in  pushing  for  changes  in  U.S.  export  laws  which  will  help  spur  U.S. 
competitiveness  in  the  fast  growing  markets  of  Europe,  the  Asia /Pacific  region  and 
Latin  America.  If  the  U.S.  is  to  maintain  its  technological  leadership,  U.S.  companies 
must  be  able  to  compete  in  international  markets  where  there  is  a  great  need  to  build, 
modernize  and  expand  telecommunications  network  infrastructures  which  can  provide 
the  services  and  opportunities  needed  for  these  countries  to  grow. 

Northern  Telecom  is  a  major  international  telecommunications  equipment 
manufacturer.  The  U.S.  company.  Northern  Telecom  Inc.  (NTI),  is  a  major  U.S. 
exporter  and  is  the  second  largest  telecommunications  equipment  manufacturer 
in  this  country.  NTI  is  based  in  Nashville,  Tennessee.  In  addition  to  our 
Tennessee  presence,  NTI  has  major  manufacturing  plants,  R&D  facilities  and 
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operational  offices  in  North  Carolina,  Georgia,  Texas,  California,  New  York, 
Colorado,  Minnesota,  Virginia  and  Florida,  as  well  as  sales  and  services  offices 
across  the  country.  All  in  all,  NTI  employs  22,000  people  in  the  United  States. 
Worldwide,  Northern  Telecom  operates  50  manufacturing  facilities,  in  addition 
to  research  and  development  laboratories,  and  provides  products  and  services  to 
the  public  telecommunications  industry,  businesses,  universities,  governments 
and  other  institutions  in  more  than  90  countries  in  North  and  South  America,  the 
Caribbean,  Europe,  the  Middle  East,  Asia  and  the  Pacific  Rim.  NT  has  sold  more 
than  75  million  ports  of  fully  digital  systems—more  than  any  other  company  in 
the  world-and  is  a  leading  supplier  of  digital  switching  systems  to  the  U.S. 
telephone  industry,  digital  communications  systems  to  the  U.S.  military  and  a 
major  U.S.  exporter  of  telecommunications  equipment.  Northern  Telecom  was 
the  first  non-Japanese  supplier  of  telecommunications  equipment  to  Japan  and  in 
recognition  of  its  export  sales.  Northern  Telecom  has  received  the  Presidential 
"E"  Award  from  the  Department  of  Commerce.  ,       .  .       , 

Most  recent  changes  in  export  control  policy  occurred  on  September  29,  1993, 
when  Commerce  Secretary  Ron  Brown  released  a  new  national  export  strategy, 
entitled  Toward  a  National  Export  Strategy,  under  the  aegis  of  the  19-agency  Trade 
Promotion  Coordinating  Committee  (TPCC),  which  he  chairs.  Included  in  that 
strategy  are  proposals  to  liberalize  export  controls  on  U.S.  high  technology 
exports.  NT,  along  with  other  companies,  made  substantial  input  to  the  task 
force  preparing  the  report  at  the  request  of  the  Commerce  Department.  NT 
congratulates  the  Administration  on  the  export  control  reforms  detailed  in  the 
TPCC  report  and  looks  forward  to  rapid  implementation  of  the 
recommendations.  NT  applauds  the  sweeping  steps  taken  by  the  Administration 
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in  liberalizing  computer  equipment  exports  and  believes  the  same  approach  is 
necessary  for  telecommunications  equipment. 

With  respect  to  telecommunications  equipment,  the  report  recommends  only 
minor  changes.  The  report  recommends  proposing  to  COCOM  the  removal  of 
licensing  requirements  for  telecommunications  exports  (except  information 
security)  for  use  in  public  switched  netvy^orks  to  most  countries  not  proscribed  by 
COCOM.  The  report  states  that  the  proposal  to  COCOM  include  changing  the 
control  regime  on  telecommunications  technologies  for  civilian  end-users  by 
reducing  control  levels  for  fiber  optics,  radio  relay,  cellular  communications 
systems  and  "more  advanced  switching  techniques  related  to  these  types  of 
communications."  In  an  increasingly  converging  industry,  a  new  era  of 
communications  technologies  are  marrying  computer  and  telecommunications 
products.  Therefore,  changes  and  adaptations  in  export  controls  must  go  hand  in 
hand.  It  is  imperative  that  liberalization  in  computer  controls  are  not  impeded 
by  telecommunications  controls  that  have  not  been  addressed. 

Northern  Telecom  is  deeply  concerned  that  current  export  control  restrictions 
perpetuate  a  system  based  on  outdated  Cold  War  politics.  In  this  submission,  we 
argue  that  telecommunications  controls  are  based  on  outmoded  regulations  that 
were  established  for  a  post-World  War  II  environment  that  now  need  to  be 
reexamined  and  adapted  to  assist  U.S.  companies  facing  today's  and  tomorrow's 
competitive  challenges.  The  reauthorization  of  the  Export  Administration  Act 
and  recently  introduced  export  control  legislation,  as  well  as  the  creation  of  a 
post-COCOM  regime,  offers  the  U.S.  a  unique  opportunity  to  give  U.S.  high 
technology  firms  equal  competitive  footing  with  their  foreign  competitors. 
Northern  Telecom  urges  the  U.S.  Government  to  remove  complex  technology- 
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based  controls  and  decontrol  telecommunications  equipment  for  civilian 
purposes.  Additionally,  U.S.  unilateral  controls  should  be  eliminated  and  the 
export  licensing  process  streamlined  to  one  in  which  companies  are  notified  of 
denial  or  approval  within  thirty  days  of  their  applications.  These  initiatives  are 
contained  in  legislative  proposals  introduced  by  Representatives  Manzullo  and 
Cantwell,  as  well  as  Representatives  Wyden  and  Roth  which  promote  the 
concept  that  a  streamlined  export  control  system  should  be  based  solely  on  end- 
users  that  receive  the  product.  NT  is  supportive  of  these  legislative  proposals 
that  will  go  into  formulating  a  new  policy  aimed  at  being  proactive  and  thrusting 
the  U.S.  telecommunications  industry  into  the  21st  century.  U.S.  export  control 
policy  should  be  revamped  to  reflect  multilateral  consensus  and  strictly  focus  on 
products  and /or  entities  that  contribute  to  the  production  and  development  of 
weapons  of  mass  destruction. 

Decontrol  for  Civilian  FnH-^Iffp 

The  TPCC  report  mentions  working  with  CCXOM  allies  to  change  the  control 
regime  on  telecommunications  technologies  for  civilian  end-uses.  This  is  clearly 
the  direction  in  which  the  Administration  should  be  headed.  The  "change  in  the 
control  regime"  should  be  towards  a  policy  of  decontrol.  Any  legislative 
proposal  should  include  provisions  that  change  the  focus  from  being  technology- 
based,  as  they  have  been  for  the  last  forty  years,  to  one  that  is  based  on  the  end- 
user.  Liberalization  is  not  enough-total  decontrol  of  civilian  telecommunications 
technologies  is  the  only  appropriate  measure  to  take  at  this  juncture. 

As  economic  realities  replace  political  pressures,  obsolete  control  policies  must 
give  way  to  new  ones.     Technology  changes  so  rapidly  that  regulations 
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sometimes  become  outdated  before  they  are  implemented.  As  part  of  their 
infrastructure  development,  many  countries  are  expanding  their 
telecommunications  networks  and  providing  U.S.  companies  with  marketing 
opportunities.  The  U.S.  Government  needs  to  ensure  that  U.S.  companies  are  not 
hamstrung  by  outmoded  regulations.  U.S.  companies  may  be  frozen  out  of 
markets  of  major  developing  countries  in  the  very  near  future  if  these  countries 
believe  they  cannot  depend  upon  the  ongoing  transfer  of  appropriate  leading 
edge  technology  from  the  United  States  that  is  necessary  to  create  a  modern, 
competitive  telecommunications  infrastructure. 

One  of  the  best  examples  is  China.  I  recently  returned  from  a  visit  there  with 
NTs  Executive  Vice  President,  James  R.  Long,  and  met  with  President  Jiang,  Vice 
Premier  Zou,  and  other  high  level  Chinese  officials.  The  primary  concern  voiced 
by  the  Chinese  leaders  was  that  export  control  liberalization  by  the  U.S.  and 
COCOM  is  necessary  for  future  development  of  the  Chinese  telecommunications 
infrastructure  and  to  benefit  U.S.  trade  activities  in  China.  The  Chinese  want 
guarantees  that  we  will  deliver  not  only  today's  technology,  but  that  of 
tomorrow. 

China  will  be  one  of  the  largest  economic  players  in  the  next  decade  and 
telecommunications  will  be  one  of  the  most  important  sectors.  Because  of  its 
sheer  size  alone,  China  will  have  the  greatest  impact  on  the  world  economy  for 
the  next  ten  to  twenty  years.  China  plans  to  develop  and  modernize  its 
telecommunications  infrastructure  in  order  to  build  a  base  to  attract  foreign, 
global  companies.  Currently,  China  is  producing  5-6  million  telecommunications 
lines  per  year  and  the  Chinese  want  to  expand  to  15  million  lines  per  year  by  the 
end  of  the  decade.    In  order  to  achieve  this  goal,  the  Chinese  need  to  have 
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assurances  from  the  U.S.  that  U.S.  companies  serving  the  Chinese  market  will  be 
able  to  transfer  leading  edge  technology.  China  has  a  large  number  of  bright 
scientists  and  engineers  and  it  will  not  be  long  before  China  develops  its  own 
technology.  With  or  without  the  U.S.,  the  Chinese  will  get  this  technology. 

Current  restrictions  on  China  include  controls  on  basic  technologies  that  are  vital 
to  the  development  of  a  competitive  telecommunications  infrastructure  such  as 
common  channel  signaling  systems  that  allow  intra-country  communications  and 
intelligent  network  capabilities  on  which  activities  such  as  credit  card  calling  are 
based.  Although  a  limited  form  of  common  channel  signaling  is  licensable  to 
China  under  current  COCOM  rules,  it  is  the  more  advanced  form  of  common 
channel  signaling  that  is  most  desired  and  necessary  for  a  modem  infrastructure. 
However,  we  believe  that  full  common  channel  signaling  is  currently  installed  in 
software  and  activated,  most  probably  having  been  obtained  from  non-COCOM 
countries.  Other  key  features  and  technologies  that  the  Chinese  are  looking  for 
are  ISDN  and  high-speed  transmission  capabilities.  Multinational  businesses 
need  these  applications  to  survive  in  a  highly  competitive  business  environment. 

In  June  of  this  year.  Northern  Telecom  signed  a  Memorandum  of  Understanding 
with  China's  State  Planning  Commission  to  negotiate  joint  manufacturing  and 
sales  of  telecommunications  switching  and  transmission  equipment,  advanced 
integrated  chips  and  training  services  and  joint  research  and  development  efforts 
in  China.  Part  of  this  plan  is  a  joint  venture  plan  for  NT's  Digital  Multiplex 
Switch-100  (DMS-100).  This  is  one  of  Northern  Telecom's  core  products 
manufactured  in  Research  Triangle  Park,  North  Carolina.  The  second  phase  of 
the  switching  program  is  to  provide  digital  technology  to  rural  markets  utilizing 
Northern  Telecom's  DMS-10  switching  product  also  manufactured  in  Research 
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Triangle  Park.  More  than  807o  of  the  Chinese  market  is  rural.  The  effect  by  end 
of  the  century,  if  NTs  manufacturing  plans  in  China  succeed,  could  be  significant 
increased  investment  in  the  U.S.  and  an  additional  3,500  to  4,000  U.S.  jobs. 
Current  export  control  restrictions  will  limit  the  implementation  of  NT's  MOU. 

U.S.  Licensing  Procedurps 

U.S.  high  technology  companies  must  also  contend  with  delays  in  the  U.S. 
licensing  process.  Although  improvements  have  been  made,  there  is  still  a 
significant  lag  in  U.S.  Government  processing  time  that  often  results  in  losing  the 
business  of  a  foreign  customer.  The  licensing  system  needs  to  be  transparent  and 
open  and  license  reviews  should  be  expedited  not  to  exceed  a  maximum  of  30 
days.  Guidelines  should  be  developed  under  Commerce  Department  leadership 
and  adhered  to  by  all  relevant  U.S.  Government  agencies  involved  in  the  process. 
NT  understands  the  concern  for  U.S.  national  security  potential  in  prohibiting 
certain  high  tech  exports  from  the  U.S.  National  security  concerns  should  be 
taken  into  account  and  addressed  by  the  relevant  U.S.  departments  but  overall 
decisionmaking  authority  should  rest  with  the  Department  of  Commerce  whose 
primary  function  is  promoting  U.S.  trade  and  exports.  However,  while  the  U.S. 
Government  can  isolate  confidential  defense  technology  which  is  not  in  the 
public  arena,  it  is  impossible  to  isolate  technology  which  is  in  the  commercial 
marketplace.  There  is  no  global  control  possible  over  this  technology. 

Currently,  the  U.S.  is  negotiating,  with  its  COCOM  partners,  the  scope  of  the 
post-COCOM  regime  that  is  expected  to  commence  in  1994.  These  discussions 
have  focused  on  a  system  based  on  "national  discretion"  export  licensing 
procedures.     National  discretion  would  allow  the  export  to  proscribed 
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destinations  without  first  getting  COCOM  approval.  It  is  important  to  note, 
however,  that  national  discretion  licensing  procedures  unduly  place  U.S. 
industry  at  a  competitive  disadvantage  with  companies  from  European  and 
Asian  COCOM  countries  with  relatively  less  complex  licensing  schemes. 
Because  of  our  multi-agency  review  process,  U.S.  export  licenses  are  encumbered 
with  extraneous  conditions  and  unnecessary  delays.  National  discretion 
procedures  further  damage  U.S.  company  competitiveness  because  frequently 
unrealistic  conditions  are  placed  on  export  licenses.  As  the  U.S.  moves  to 
participate  in  a  multilateral  post-COCOM  regime,  the  U.S.  Government  should 
adopt  a  process  no  more  stringent  than  other  major  western  countries,  such  as 
Germany  or  France. 

Unilateral  Foreign  Policy  Controls 

The  U.S.  telecommunications  industry  is  further  disadvantaged  because  the  U.S. 
unilaterally  imposes  foreign  policy  controls.  Foreign  policy  controls  may  be 
applied  in  almost  any  situation  in  which  another  country  is  seen  to  be  conducting 
its  affairs  in  a  manner  not  to  the  satisfaction  of  the  U.S.  Foreign  governments 
have  opposed  U.S.  foreign  policy  controls  because  they  incorporate 
extraterritorial  features.  As  a  result  of  the  U.S.  trade  embargo  against  Cuba,  the 
governments  of  Canada  and  the  U.K.  have  issued  blocking  orders  that  prohibit 
companies  organized  under  their  laws  from  complying  with  the  U.S.  embargo. 
Because  foreign  policy  controls  are  applied  unilaterally  by  the  U.S.,  the 
competitiveness  of  U.S.  companies  has  been  adversely  affected.  Foreign 
suppliers,  not  hampered  by  U.S.  embargoes  and  trade  sanctions,  enter  and 
dominate  the  targeted  country.  This  is  the  case  in  Vietnam  where  European  and 
Asian  suppliers,  not  subject  to  the  U.S.  embargo,  have  made  significant  inroads 
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and  are  attempting  to  shut  out  U.S.  companies  from  potential  business 
opportunities.  Additionally,  foreign  companies  design  out  U.S.  products.  In 
effect,  this  policy  actually  forces  the  punished  destination  to  buy  from  foreign 
competitors  to  the  exclusion  of  U.S.  companies. 

These  unilateral  export  control  policies  must  not  continue.  U.S.  export  control 
policy  must  instead  be  multilaterally  coordinated  and  enforced.  If  not,  they  will 
only  continue  to  discriminate  against  U.S.  industry,  harm  U.S.  economic  interests 
and  have  no  effect  whatsoever  on  the  product  or  technology  that  is  being 
supplied.  Criteria  should  be  established  for  foreign  policy  controls  whereby  the 
President  determines  that  no  viable  alternative  exists  to  achieve  national  security 
and  foreign  policy  objectives  and  that  a  time  limit  is  attached  to  their  use.  As 
stated  in  Representative  Roth's  comprehensive  export  legislation,  such 
emergency  controls  should  not  extend  beyond  180  days  after  their  imposition 
unless  an  agreement  is  reached  with  other  countries  to  adopt  similar  controls. 
Industry  and  government  can  work  together  to  ensure  that  these  all- 
encompassing  controls  are  replaced  by  controls  on  countries  and  end-users  that 
are  appropriate  and  necessary. 

Once  again,  we  praise  your  efforts  on  behalf  of  the  telecommunications  industry 
and  admire  the  long-standing  commitment  your  subcommittee  has  shown  to  this 
effort.  Northern  Telecom  will  continue  to  work  with  the  subcommittee  to 
improve  the  U.S.  export  control  process.  We  thank  you  for  the  opportunity  to 
provide  comment  for  the  record  on  a  subject,  we  believe,  will  determine  the 
health  and  future  of  not  only  our  company  but  that  of  the  U.S. 
telecommunications  industry  as  a  whole. 
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PREPARED  STATEMENTOF  FRANK  A.  TAORMINA,  VICE  PRESIDENT, 
ON  BEHALF  OF  HUGHES  SPACE  AND  COMMUNICATIONS  COMPANY 

BEFORE  THE  ECONOMIC  POLICY,  TRADE  AND  ENVIRONMENT  SUBCOMMITTEE 

OF  THE  COMMITTEE  ON  FOREIGN  AFFAIRS 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

November  18, 1993 


Chairman  and  Members  of  the  Committee: 

Hughes  Space  and  Communications  Company  is  a  major  division  of 
Hughes  Aircraft  Company,  and  is  primarily  engaged  in  the  manufacture  of  satellites. 
We  welcome  the  Subcommittee's  invitation  to  discuss  the  effect  of  export  controls  on 
the  competitiveness  of  the  United  States  satellite  industry. 

Hughes  Space  and  Communications  Company,  headquartered  in  El 
Segundo,  California,  is  one  of  the  largest  companies  in  the  international  satellite 
market.  We  have  approximately  5,000  employees  and  a  backlog  of  about  $2  billion  in 
satellite  orders.  Our  business  is  currently  about  50%  government  and  50%      , 
commercial,  and  we  manufacture  approximately  half  of  the  world's  communications 
satellites.   Most  of  what  you  see  on  television  "Live  via  Satellite"  is  transmitted  through 
a  Hughes-manufactured  spacecraft. 

However,  Hughes  is  not  without  competition.   Loral,  Martin  Marietta  and 
European  manufacturers  are  aggressively  bidding  for  larger  shares  of  the  market.  This 
is  a  fiercely  competitive  business,  and  one  that  is  becoming  more  so  every  day.  Our 
foreign  competition  will  grow  stronger  over  the  next  decade,  and  will  come  not  only 
from  Western  Europe,  but  also  from  other  nations  --  many  of  whom  provide  direct 
economic  support  to  their  satellite  industries. 
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In  the  context  of  this  increasingly  competitive  international  environment,  I 
would  like  to  briefly  raise  two  concerns  that  I  believe  are  important  to  address  in  your 
bill. 

A.       The  Export  Licensing  Process 

The  first  area  is  the  urgent  need  for  a  more  rational  and  timely  export 

licensing  process.  As  noted  in  the  first  report  of  the  Administration's  Trade  Promotion 

Coordinating  Committee  fTPCC),  entitled  'Toward  a  National  Export  Strategy," 

released  September  29,  1993,  U.S.  businesses  feel  that: 

export  controls  have  not  kept  pace  with  either  changes  in 
technology  or  changing  political  realities  and  are  the  single 
most  important  impediment  to  exports,  costing  [U.S. 
businesses]  billions  of  dollars  each  year. 

We  at  Hughes  must  concur  with  that  assessment.  Currently,  it  takes  us  about  24 

months  to  build  a  satellite,  and  we  are  constantly  working  to  reduce  that  time.  It  has 

often  taken  us  5  or  6  months,  and  sometimes  up  to  12  months,  to  obtain  a  license  to 

export  a  satellite  overseas.  This  is  simply  unacceptable. 

When  we  go  to  Australia,  Brazil,  or  elsewhere  to  sell  a  satellite,  potential 

buyers  are  always  concerned  about  our  ability  to  obtain  the  required  export  licenses 

within  a  reasonable  period.  As  a  result  of  the  unpredictability  and  delay  involved  in 

current  U.S.  licensing  procedures,  customers  generally  require  us  to  stipulate  that  we 

will  receive  a  license  by  a  certain  time  or  risk  defaulting  on  the  contract.   Because  of 

the  time  it  takes  to  process  license  applications,  typically  we  will  have  to  commence 

satellite  manufacture  before  the  required  license  applications  have  been  approved. 

Until  the  licenses  are  issued,  we  remain  at  risk  for  the  satellite  we  have  begun  to  build 

and  for  the  $50  million  or  more  investment  the  buyer  has  in  the  satellite.   Meanwhile, 
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the  customer  remains  uncertain  whether  it  will  be  able  to  receive  the  satellite  it  has 

ordered. 

The  license  delays  that  Hughes  has  experienced  are  numerous.  With 
regard  to  the  temporary  export  of  U.S.-manufactured  satellites  to  be  launched  from 
French  Guiana,  there  have  been  two  recent  instances  where  60  to  90  days  were 
taken  --  for  a  process  that,  by  now,  is  entirely  routine.   More  than  20  U.S.  commercial 
communications  satellites  have  been  launched  from  French  Guiana,  and  the  policy 
governing  such  activities  has  been  fully  established.  The  time  required  to  process 
such  an  application  should  be  measured  in  days,  not  weeks  or  months.  For  a  recent 
license  to  export  the  MSAT  spacecraft  to  Canada,  it  took  seven  months  from  submittal 
to  approval.  This  particular  export  requires  no  policy  review.  Since  the  1970's,  half  a 
dozen  U.S.  satellites  have  been  exported  to  Canada  -  establishing  a  pattern  and 
policy  which  should  take  days,  not  weeks  or  months,  for  approval  of  licenses.  Other 
examples  could  also  be  cited. 

Our  competitors  in  France  and  Germany,  on  the  other  hand,  arrive  before 
a  potential  buyer  with  a  license  in  hand.  Neither  they  nor  the  buyer  takes  any  risk  of  a 
denied  or  delayed  license.  This  puts  U.S.  companies  such  as  Hughes  at  a  severe 
competitive  disadvantage.  Our  foreign  competitors  make  their  export  licensing 
advantages  a  significant  part  of  their  international  marketing  pitches. 

Because  of  situations  like  these,  we  ask  that  you  do  whatever  you  can  to 

shorten  the  licensing  process  and  increase  its  transparency  and  predictability.  The 

TPCC  announced  several  action  items  that  are  relevant,  including  to: 

6.  Streamline  the  export  licensing  process  and  liberalize 
export  controls  on  computers  and  telecommunications 
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products,  consistent  with  U.S.  national  security  and  foreign 
policy  interests. 

56.  Harmonize  U.S.  domestic  dual-use  controls  with 
multilateral  controls  to  the  greatest  extent  possible, 
consistent  with  U.S.  national  security  and  foreign  policy 
interests. 

57.  Reduce  by  25  percent  the  maximum  time  for  reviewing 
dual-use,  individual  validated  license  applications  tsefore 
they  must  be  escalated  to  the  senior  inter-agency  level. 

The  "rationalization"  process  of  shifting  spacecraft  from  the  stiicter 
Munitions  List  (administered  by  the  State  Department)  over  to  the  Commodities  Control 
List  (administered  by  the  Commerce  Department)  during  the  last  three  years  has 
resulted  in  some  progress  in  the  right  direction.  But  further  rationalization  and 
sti-eamlining  is  urgently  required.  We  therefore  applaud  the  TPCC's  decision  to 
continue  the  transfer  of  satellites  from  the  Munitions  List  to  the  Commodities  Control 
List,  and  to  do  so  on  an  expedited  basis. 

Furthermore,  regardless  of  which  agency  has  jurisdiction,  the  entire 
export  licensing  process  needs  less  papen«/ork,  more  predictability,  and  more  speed. 
U.S.  businesses,  and  the  U.S.  economy,  need  a  revised  licensing  regime  that  is 
responsive  in  adapting  to  a  post-Cold  War  environment  characterized  by  intense 
international  competition. 

B.        Unilateral  Trade  Sanctions 

Our  second  concern  is  the  issue  of  unilateral  U.S.  trade  sanctions.  As 
you  know,  the  United  States  has  imposed  sanctions  on  the  People's  Republic  of  China 
(PRC)  for  violations  of  the  Missile  Technology  Control  Regime  (MTCR).   Hughes  fully 
supports  the  national  security  objective  of  non-proliferation.  We  do  not  oppose  the 
imposition  of  MTCR  sanctions  on  violators.  Yet  we  do  believe  that  sanctions  should 
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be  imposed  in  a  clearly  defined  and  effective  manner  --  one  that  punishes  the  violator 
and  prevents  proliferation. 

When  trade  sanctions  are  unilateral,  and  lack  focused  objectives,  they  all 
too  often  end  up  harming  U.S.  workers  and  the  U.S.  economy,  not  the  intended  target. 
In  the  case  of  the  MTCR  sanctions  leveled  against  the  PRC,  several  commercial 
satellite  sales  have  been  placed  in  limbo  by  uncertainty  over  whether  they  are  included 
in  the  export  ban.  The  Administration  has  yet  to  make  a  final  decision  regarding 
whether  exports  of  communications  satellites  are  banned  -  but  for  the  moment,  it 
appears  that  customers  who  wish  to  launch  their  satellites  from  the  PRC  cannot  buy 
our  satellites  due  to  these  U.S.  unilateral  sanctions.   (Hughes  strenuously  disagrees 
with  any  interpretation  that  MTCR  sanctions,  which  cover  missile  equipment  and 
technology,  should  apply  to  the  export  of  commercial  communications  satellites  to  be 
launched  from  the  PRC;  that  legal  issue,  however,  will  not  be  addressed  here.) 

^     •     One  result  of  this  uncertainty  has  been  that  customers  have  turned         '* 
elsewhere  and  we  are  in  the  process  of  losing  a  very  important  market.  For  example, 
Hughes  had  been  negotiating  for  an  $80  million  to  $100  million  contract  to  build  two 
communications  satellites  for  the  People's  Bank  of  China.  However,  since  the 
sanctions  were  imposed,  China's  National  Space  Administration  has  announced  plans 
to  award  the  contract  to  Germany's  Deutsche  Aerospace,  rather  than  Hughes.  This 
may  not  be  dismissed  as  merely  "one  lost  contract."  Stable,  long-term  relationships 
are  essential  with  our  international  satellite  customers,  and  one  serious  incident  can 
jeopardize  a  decade  or  more's  worth  of  business.  The  sale  of  communications 
satellites  to  China  is  one  of  the  greatest  high  technology  export  opportunities  available 
to  the  U.S.  in  the  1990's,  but  cannot  be  taken  for  granted. 
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Our  current  situation  illustrates  perfectly  why  unilateral  trade  sanctions 
are  tx)und  to  fail  when  equivalent  products  and  technology  are  available  to  foreign 
customers  from  sources  other  than  the  U.S.  In  effect,  nothing  has  been  denied  to  the 
Chinese  -  they  have  not  been  punished.  As  our  Chairman  Michael  Armstrong 
commented  recently  regarding  the  Impact  of  the  MTCR  sanctions,  "I  know  it  doesn't 
affect  missile  technology  transfer,  but  I  do  know  it  affects  American  jobs,  American 
families,  American  business  and  the  American  satellite  technology  base." 

Ironically,  even  assuming  for  the  sake  of  argument  that  there  is  some  risk 
of  missile  technology  transfer  in  the  course  of  launching  a  commercial  communications 
satellite  from  the  PRC,  the  MTCR  sanctions  have  probably  increased  that  risk.  We 
believe  our  foreign  competitors  simply  cannot  be  expected  to  safeguard  their  satellite 
technology  in  dealing  with  the  PRC  to  the  same  extent  as  is  required  under  well 
established  U.S.  government-industry  practice.  We  expect  that  the  Chinese  will  obtain 
substantially  more  satellite  technology  from  Deutsche  Aerospace  than  they  would  from 
Hughes. 

Last,  the  U.S.  is  losing  an  opportunity  to  play  a  major  role  in  liberalizing 
China.  The  satellite  systems  toeing  purchased  by  China  are  intended  to  enhance  free 
communications,  including  access  to  Western  news  and  media  programming.  Without 
the  involvement  of  U.S.  vendors  in  the  Chinese  satellite  market,  the  U.S.  will  not  be  a 
part  of  this  process. 

C.       Conclusion 

While  we  at  Hughes  have  been  very  successful  in  the  worid  satellite 
market,  that  market  is  becoming  more  competitive  every  day.  We  believe  we  can 
continue  to  win  in  that  marketplace  if  it  is  open  and  the  playing  fiekJ  is  reasonably  level. 
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But  if  Hughes  remains  hampered  by  an  export  control  regime  that  is  unpredictable, 
untimely,  and  overly  cumbersome,  these  conditions  will  hamper  our  ability  to  compete 
and  we  will  lose  out  to  our  international  competitors. 

We  hope  that  the  new  Export  Administration  Act  will  address  our 
concerns.   Legal  and  regulatory  reform  continue  to  be  necessary  in  order  to  ensure 
the  competitiveness  of  U.S.  space  companies  and  the  health  of  our  space  industrial 
base.  We  applaud  this  Subcommittee,  Chairman  Gejdenson,  and  Congressman  Roth 
for  your  leadership  in  holding  this  and  other  hearings,  and  on  your  efforts  to  rewrite 
the  Export  Administration  Act.  We  would  be  pleased  to  answer  any  questions  or  give 
you  more  concrete  examples  of  our  experiences  and  difficulties  with  export  licensing 
and  unilateral  sanctions. 
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TB8TIMONT  OF  THE 

CHEBdCAL  BSANUFACTURERS  ASSOCIATION 

BEFORE  THE 

SUBCOBOfOTTEE  ON  ECONOBOIC  POUCT.  TRADE  AND  THE  ENVmONBOENT 

COMBOTTEE  ON  FOREIGN  AFFAIRS 

UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

November  29,  1993 

The  Chemical  Manufacturers  Association  (CMA)  Is  pleased  to  submit  this  testimony  on 
possible  revisions  in  the  United  States'  export  control  regime.  As  the  nation's  largest  exporter,  the 
chemical  industry  calls  on  the  Members  of  this  Subcommittee,  and  the  Congress,  to  take  the  lead 
In  harmonizing  the  U.S.  export  control  system  more  closely  with  those  of  our  major  trading 
partners.  Harmonizing  export  control  systems  will  be  critical  to  the  success  of  multilateral 
agreements  such  as  the  Chemical  Weapons  Convention. 

CMA  Is  the  non-profit  trade  association  that  represents  90  percent  of  the  productive 
capacity  for  basic  mdustnal  chemicals  In  the  United  States.  CMA  and  Its  member  companies  are 
committed  to  efTectlve  export  controls  that  enhance  national  security  and  foreign  policy  objectives. 
But  as  currently  administered,  the  U.S.  export  control  system  threatens  the  industry's  status  as  a 
reliable  supplier  to  the  world  market. 

Elxports  of  chemical  products,  equipment  and  technology  are  a  mainstay  of  the  Industry's 
economic  performauice.  In  1992.  U.S.  chemical  manufacturers  earned  a  trade  surplus  of  $18 
blUlon.  on  total  export  shipments  of  $44  billion.  Our  export  performance  underscores  the  global 
character  of  the  industry. 

Chemical  manufacturing  contrasts  sharply  with  other  Industries  where  exports  are 
Important.  In  the  high  tech  Industrial  sectors  (such  as  computers),  a  relatively  small  nimiber  of 
companies  In  a  small  number  of  countries  dominate  world  trade.  Chemicals  are  produced  In 
virtually  every  country,  using  a  range  of  technologies  and  equipment.  In  companies  of  every  size 
and  description.  The  global  structure  of  the  chemical  Industry  has  significant  implications  for  the 
success  of  one  nation's  export  controls  that  target  specific  products,  equipment  and  technology. 

CMA  and  Its  member  companies  are  convinced  that  the  U.S.  export  control  system  needs 
fbdng.  Professor  J.  David  Richardson's  testimony  before  this  Subcommittee  Is  only  the  latest 
evidence  that  export  controls  have  real  costs  for  Industry  and  the  economy.  The  Subcommittee 
has  heard  ample  testimony  from  many  sources  on  Just  how  much  the  global  market  and 
condlUons  have  changed.  Our  Industry  supports  H.R.  3412.  the  Roth-Oberstar  bill,  as  one  means 
by  which  national  security  and  foreign  policy  objectives  can  be  re-englneered  to  better  fit  our 
nation's  economic  security. 

Other  mtematlonal  developments  provide  an  opportunity  to  more  closely  Integrate  the 
Elxport  Administration  Act  (EAA)  Into  a  comprehensive  international  export  control  mechanism. 

The  Chemical  Weapons  Convention  (CWC).  which  was  opened  for  signature  last  January, 
holds  the  promise  of  eliminating  the  scourge  of  chemical  weapons.  It  combines  a  regime  of 
comprehensive  reportmg  obligations  backed  up  by  on-site  inspections.  Commercial  chemical 
facilities  will  be  sub)ect  to  Intrusive  and  burdensome  obligations  to  comply  with  the  CWC. 

The  U.S.  chemical  Industry  worked  with  our  government,  and  our  foreign  counterpart 
associations,  to  help  bring  the  CWC  to  reality.    We  worked  hard  to  help  develop  the  provisions  on 
such  subjects  as  Inspection  protocols,  confldential  Information,  and  reporting  requirements.  We 
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think  we  can  help  the  intemauonal  organization,  and  the  U.S.  government,  reach  our  mutual 
goal  of  eliminating  chemical  weapons  through  efnclent  implementation  of  the  CWC.  Over  150 
countries.  Including  the  United  States,  have  now  signed  the  Convention.  President  Clinton 
transmitted  the  CWC  to  the  Senate  Just  last  week:  we  understand  that  the  Administration's  draft 
implementing  legislation  will  be  sent  to  Congress  in  the  near  future. 

Three  years  after  the  Convention  goes  into  effect,  trade  with  non-signatory  countries  In 
certain  chemicals  will  be  prohibited.  Five  years  after  entry  mto  force  trade  with  non-sl^natortes 
will  be  prohibited  for  a  broader  list  of  chemlczds.  The  CWC  imposes  its  own  expon  control  regime, 
at  least  as  applied  to  non-st^natory  countries.  ^ 

Does  the  CWC  mean  the  end  of  the  Australia  Group,  the  Informal  coalition  of  the  U.S.  and 
Its  allies  dedicated  to  non-proliferation  measures?  It  does  not 

The  CWC  provides  an  opportunity  to  expand  membership  In  the  Australia  Group,  to  seek 
the  broad  multilateral  commitments  necessary  to  ensure  the  effectiveness  of  export  controls.  The 
CWC's  reporting  eind  verlflcation  provisions  --  supplemented  by  national  mtelligence  measures   - 
mean  that  U.S.  export  controls  no  longer  must  be  so  restrictive.  CMA  believes  that  the  CWC 
regime  will  be  much  more  effective  at  detecting  and  deterring  proliferation  attempts  than 
unilateral  export  control  systems  could  ever  be. 

Making  the  CWC  regime  as  effective  as  It  can  be  depends  on  a  number  of  variables,  not  the 
least  of  which  Is  nadonal  implementaUon.  For  the  United  States,  effective  implementation 
requires  integrating  the  CWC  export  controls  into  the  EAA  system. 

CMA  believes  that  a  few  simple  principles  provide  important  guidance  in  creating  a  more 
comprehensive  international  non-proliferation  system. 

First,  the  United  States  must  coiimilt  to  Implement  export  controls  on  a  truly  multilateral 
basis.  It  is  simply  not  realistic  to  expect  that  unilateral  controls  will  have  the  desired  effect 
particularly  in  global  industries  like  chemicals.  Rather.  CMA  believes  that  a  multilateral  approach 
based  on  end- user  and  destinaUon  controls  (an  approach  suggested  by  the  CWC)  stands  a  better 
chance  of  achieving  foreign  policy  and  national  security  objectives. 

As  the  Subcommittee  is  aware,  over  20  countries  outside  the  Australia  Group  are  suppliers 
of  chemicals  or  equipment  controlled  m  the  United  States  for  non-prollferaUon  purposes. 
Legitimate  foreign  customers  need  not  purchase  those  materials  from  U.S.  suppliers.  A  revamped 
export  control  system  could  promote  U.S.  supplies  of  those  materials  to  legitimate  customers  and 
users  as  an  integral  part  of  this  country's  non-proUferatlon  policies.  Muluiateral  support  for  this 
type  of  approach  would  help  create  a  network  that  enhances  national  Intelligence  measures  to 
prevent  the  diversion  of  chemicals  to  Illegal  weapons  producuon. 

Second,  there  is  more  to  multilateralism  than  a  simple  list  of  products  or  technologies  to 
be  controlled.  The  true  measure  of  multilateralism  in  export  controls  is  how  different  countries 
implement  and  enforce  them.  For  example,  is  there  a  common  list  of  controlled  destinauons?  Is 
the  process  by  which  multilateral  controls  are  conceived  transparent.  Are  the  gntty  details  - 
things  like  de  minimis  exemptions  from  licensing  requirements  --  Identical? 

The  search  for  a  practical  de  minimis  licensmg  exemption  for  chemical  mixtures  containing 
precursor  chemicals  is  a  simple  example.  In  August.  1992.  CMA  proposed  to  the  Bureau  of  Export 
Administration  (BXA)  that  chemical  mixtures  containing  less  than  a  given  percentage  of  precursor 
material  should  be  eligible  for  shipment  under  general  licenses.  The  percentage  should  be  set 
fairly  high,  we  said.    There  is  no  evidence  that  suggest  that  mixtures  containing  precursors  pose 
an  actual  proliferation  threat.  It  is  possible  to  manufacture  the  controlled  precursors  with 
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relauvety  simple  iechnoloi?y  and  at  relauvely  low  cost.   Buytng  mixtures  would  Incrcjise  the  cost  of 
acquinni;  a  chemical  weapons  capability  so  much  as  to  be  prohibitive,  even  If  the  precursor  could 
be  readily  separated  from  the  mixture. 

Significantly,  many  of  our  iradmg  partners  in  the  Australia  Group  apply  a  mixtures 
exemption  of  the  type  advocated  by  CMA.  The  current  U.S.  approach,  however,  is  to  insist  that 
every  mixture- contammi?  a  precursor,  regardless  of  the  concentrauon.  requires  an  mdtvidual 
validated  license  to  destmatlons  outside  the  Australia  Group.  The  differences  m  applying  a 
mixtures  exempuon  is  not  muluiaterallsra.  It  Is  unilateial  policy  in  the  guise  of  a  multilateral 
measure. 

Third,  pracucablllty  must  be  considered  m  the  decision  whether  or  not  to  Impose 
restrictive  expon  controls.  If  a  control  Is  unlikely  to  accomplish  anything  other  than  lost  sales  to 
legitimate  foreign  customers,  or  if  there  are  ready  substitutes  for  the  controlled  equipment  or 
technology,  alternative  control  measures  should  be  considered. 

CMA's  deepest  objection  to  some  of  the  controls  imposed  by  the  U.S.  system  is  that  they 
appear  to  have  been  established  on  the  assumption  that  every  foreign  customer  is  a  potential 
prollferator.  The  folly  m  this  approach  is  that  U.S.  manufacturers,  and  the  U.S.  economy,  lose. 

Several  examples  illustrate  our  concerns.  Under  existing  U.S.  controls,  sales  of  certain 
precursors,  equipment  and  technology  outside  the  Australia  Group  require  mdividual  validated 
licenses.  Sales  of  these  materials  to  Mexico,  for  example,  require  a  license.  Although  the  volume 
of  traffic  In  the  restricted  materials  to  Mexico  is  not  very  large,  the  pomt  is  that  U.S.  trade  with 
Mexico  is  Impeded.  U.S.  suppliers  must  jump  through  hoops  other  foreign  suppliers  do  not  face. 
And  despite  the  approval  of  the  North  American  Free  Trade  Agreement  (NAFTA),  there  will  remain 
one  area  where  trade  with  Mexico  is  not  "free"  of  unnecessary  restnctions. 

In  addlUon.  it  is  apparent  that  U.S.  expon  controls  are  appUed  at  levels  so  high  that  they 
have  Uttle  pracucable  impact  on  non-prollferauon  efforts.  The  United  States  currently  controls  the 
shipment  of  glass- lined  reactors.  Carbon  steel  or  scrap  reactor  vessels  are  not.  however, 
controlled.  But  a  government  bent  on  acquiring  a  chemical  weapons  capability  would  not  need  a 
glass-lined  reactor  m  order  to  manufacture  weapons  agents.  In  fact,  that  government  could 
procure  ordinary  equipment   -  remmiscent  of  technology  from  the  1920's  --  to  produce  chemical 
weapons.  The  difference  in  product  quality  would  be  negligible  from  the  prollferaiors  standpomt: 
the  equipment  might  last  only  5  years  instead  of  15  or  20  years.  But  long-term  production 
capability  is  not  what  the  prollferator  is  mterested  in. 

Practicability  should  also  be  reflected  m  the  products  that  are  controlled  for  non- 
prollferauon  purposes.  Trtethanolamine  is  a  chemical  controlled  to  destinations  outside  the 
Australia  Group.  It  Is  manufactured  world-wide,  and  has  its  largest  appUcauons  m  consumer 
products  such  as  shaving  creams  and  soaps.  Similarly,  sodium  sulfide  is  controlled  by  the  United 
States  to  destlnauons  outside  the  U.S..  but  it  is  manufacturers  in  Europe.  China  and  Argentina. 
Sodium  sulfide  is  typically  used  to  remove  the  hair  from  hides  used  by  the  leather  tannmg 
Industry,  and  is  readily  made  from  the  simple  reducuon  of  sodium  hydroxide  and  sodium 
sulphydrate.  some  17  million  metric  tons  of  which  are  on  tlie  world  market.  Is  it  really  pracucal  to 
attempt  to  control  all  U.S.  exports  of  tnethanolamme  and  sodium  sulfide  m  such  circumstances? 

These  are  simple  prtndples.  to  be  sure.    Yet  the  existing  U.S.  expon  control  system  has 
Ignored  them  m  the  effort  to  create  an  operable  non-prollferauon  program. 

We  think  that  It's  time  to  brmg  common  sense  back  into  the  expon  control  process.  We  think 
that  foreign  availability  should  be  a  factor  in  determmmg  the  nsk  of  proUferauon.  We  think  that 
nauonal  Intelligence  means  should  be  more  closely  linked  with  expon  control  decisions.  All  too 
often,  expon  controls  seem  to  have  been  established  for  reasons  of  "tradlUon "  rather  than  sound 
scientific  or  economic  thinking.  CMA  urges  that  careful  thought  be  given  to  how  U.S.  law  can  be 
more  closely  integrated  with  intemauonal  control  efforts  such  as  the  Chemical  Weapons 
Convenuon  to  achieve  an  efficient  meanmgful  system  of  controls. 
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UNDERLYING  CONCEPTS  FOR 
UNITED  STATES  EXPORT  CONTROL  REFORM 


The  Emergency  Committee  for  American  Trade  (ECAT) ,  an  organization 
representing  the  chief  executive  officers  of  a  number  of  America's  leading 
corporations,  asks  the  103rd  Congress  and  the  Clinton  Administration  to 
work  with  American  exporters  for  meaningful  and  significant  reform  of  the 
statute  governing  U.S.  export  controls. 

With  the  end  of  the  Cold  War,  the  need  for  export  controls  remains,  but 
they  should  Incorporate  the  following  concepts: 

Global  and  American  Dynamics  Have  Changed 

The  collapse  of  the  former  Soviet  Union  and  the  democratization 
process  under  way  In  Eastern  and  Central  Europe  are  fact.  In  the  future, 
the  major  competition  among  the  world's  leading  powers  very  likely  will 
be  of  a  predominantly  economic  nature.  America's  fundamental  Interests 
are  at  stake  In  this  global  economic  competition .  Failure  to  address  the 
dynamics  of  this  global  economic  challenge  In  the  export  control  law  and 
its  administration  will  certainly  harm  America's  export  led  economic  re- 
covery, with  related  negative  effects  on  our  defense  industrial  base  and 
on  our  International  leadership. 

During  the  upcoming  debate  on  the  Export  Administration  Act,  we  in 
ECAT  will  emphasize  the  following  points: 

■  America's  long  term  economic  recovery  and  sustained  growth  will 
likely  be  led  through  export  growth. 

•  Export  led  growth  will  rely  principally  on  high  technology  products 
and  know-how,  the  same  products  and  know-how  that  bear  the  major 
burden  of  export  control  policy,  law  and  administration. 

■  American  high  technology  supremacy  can  no  longer  be  presumed,  us  it 
was  in  the  early  Cold  War  era.  Our  principal  foreign  competitors  are 
very  strong  in  virtually  every  leading  commercial  technology  sector. 

■  Globalization  of  Industry  is  now  a  fact  of  life.  America's  economic, 
trade,  security  and  foreign  policies  should  not  disrupt  international 
industrial  and  technology  alliances  among  firms,  global  sourcing 
patterns,  international  manufacturing  projects,  cross-border  joint 
vent\ires,  or  technology  transfer  programs  without  a  clear  and  com- 
pelling national  Interest.  To  do  is  to  threaten  the  very  life  blood 
of  American  high  technology  companies. 

•  lleing  first  to  the  market  with  the  best  products  at  the  most  reason- 
able prices  drives  competitiveness.  This  has  resulted  in  dramat- 
ically shortened  product  cycles  around  Che  world  --  Product  cycles 
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in  some  high  technology  Industries  have  contracted  from  7  years  to 
18  months  during  the  last  two  decades  and  from  5  years  to  less  than 
6  months  In  others.  If  all  or  part  of  the  export  control  regime  im- 
pedes product  cycles,  demand  for  American  exports  will  diminish. 

•  This  continuing  acceleration  and  compaction  of  product  cycles  result 
in  the  global  availability  of  high  technology  items  to  individual 
consumers  around  the  world  --  for  example,  the  power  of  room-sized 
supercomputers  in  the  early  1980s  is  now  available  in  computers  that 
air  travellers  take  on  airplanes.  To  be  competitive,  America's 
exporters  need  a  far  more  responsive  export  control  process  that  is 
based  on  mission,  organization,  and  management  focus  in  order  to 
promote  U.S.   economic  and  national  security  Interests. 

ECAT  members  accept  the  continuing  need  for  export  controls,  but  such 
controls  should  should  be  vital  to  national  security  and  should  be  based 
on  the  reality  of  the  threat.  It  is  important  that  they  be  well  artic- 
ulated and  understood,  as  wll  as  being  structured  within  a  multinational 
set  of  controls  as  during  the  Cold  War  era.  In  his  vision  of  global 
economic  competitiveness  and  prosperity.  President  Clinton  should  discuss 
the  role  of  export  controls  in  the  context  of  challenges  to  United  States 
and  allied  security  Interests,  such  as  helping  to  curb  the  proliferation 
of  weapons  of  mass  destruction. 

Statutory  Authority  for  U.S.  Controls  Must  Also  Shift 

We  strongly  recommend  replacing  the  old  distinction  under  the  previ- 
ous Export  Administration  Act  between  national  security  and  foreign  pol- 
icy control  authority  with  a  new  distinction  between  multilateral  and 
unilateral  control  authority. 

As  discussed  below,  the  old  distinction  between  national  security 
("section  5  controls")  and  foreign  policy  ("section  6  controls")  has  been 
severely  abused  in  recent  years,  resulting  in  enormous  inequities  for 
American  exporters  vls-a-vis  their  foreign  competitors. 

During  the  upcoming  discussion  about  export  control  reform,  ECAT  will 
stress  the  following  points: 

■  U.S.  exporters  play  on  an  uneven  playing  field.  The  distinction  be- 
tween national  security  and  foreign  policy  controls  has  been  blurred 
by  a  small  group  of  officials  who  have  miscast  what  should  have  been 
controls  Imposed  for  national  security  reasons  as  foreign  policy 
controls,  thereby  denying  U.S.  exporters  the  rights  and  protections 
afforded  under  national  security  authority.  This  has  been  partic- 
ularly true  through  the  classification  of  export  controls  to  control 
the  proliferation  of  weapons  of  mass  destruction  and  their  delivery 
system  as  foreign  policy  controls,  and  not  national  security  con- 
trols. 

■  The  underlying  rationale  for  the  old  distinction  still  remains;  i.e., 
the  need  under  U.S.  law  for  Congress  and  the  President  to  respond  to 
specific  instances  where  tlie  actions  of  foreign  governments  threaten 
the  national  interests  of  the  United  States.   We  recommend  distin- 
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-.1   guishlng  between  multilateral  controls  and  those  rare  Instances  where 
...unilateral  action  by  the  United  States  Is  required.     i   -  ' 

•  This  distinction  will  help  to  level  the  playing  field  for  U.S. 
exporters  and  will  help  to  enhance  our  reputation  as  reliable  sup- 
pliers in  the  global  marketplace. 

Multilateral  Controls  Are  Essential 

With  the  advent  of  true  global  competition  and  the  widespread  avail- 
ability of  high  technology  products  from  many  countries,  ECAT  will  con- 
tinue to  support  U.S.  Government  efforts  to  encourage  all  supplier 
countries  to  join  in  a  collaborative  export  control  system.  The  price 
tag  for  this,  however,  is  obvious:  When  countries  cooperate  meaningfully 
in  multilateral  export  control  programs,  then  U.S.  exports  to  those 
countries  should  not  be  controlled.  Common  standards  of  licensing  and 
enforcement  mean  no  meaningful  distinction  between  allied  approaches  to 
export  controls,  thereby  eliminating  the  need  for  redundant  controls. 
This  means  as  well  that  re-exports  of  U.S. -origin  items  also  should  not 
be  controlled  from  Washington.  Collaborative  export  controls  either  work 
or  they  do  not.  When  they  do,  then  there  Is  no  valid  basis  for  U.S.  export 
or  re-export  controls  to  our  principal  allies. 

ECAT  will  address  these  additional  points  in  the  upcoming  discussion: 

■  Unilateral  controls  should  be  used  rarely,  and  only  in  statutorily 
prescribed  Instances.  We  will  make  recommendations  on  how  this  should 
be  achieved  In  manners  consistent  with  the  Constitutional  preroga- 
tives of  the  legislative  and  executive  branches  of  the  federal  gov- 
ernment. 

■  Incentives  should  be  built  into  the  multilateral  control  system  to 
encourage  non-cooperating  countries  to  join  the  system.  When  they 
show  reluctance  to  do  so,  then  exports  to  them  should  be  controlled. 

■  The  "proliferation  of  proliferation  control  regimes"  needs  to  be 
halted.  All  current  (and  future)  control  regimes  should  be  consol- 
idated into  a  single  multilateral  control  regime  to  ensure  consist- 
ency and  harmonization  of  control  lists. 

■  Control  lists  (both  of  target  countries  and  commodities)  should  be 
agreed  upon  by  all  members  of  the  multilateral  control  regime  to  en- 
sure equity  of  treatment  for  all  exporters.  International  list  re- 
views need  improved  methods  to  take  into  account  foreign 
availability,  controllability,  substitutablllty ,  and  technological 
pace  considerations.  ECAT  will  make  specific  recommendations  In 
these  areas. 

Conclusion 

As  the  world  approaches  the  twenty- first  century,  we  in  ECAT  believe 
the  United  States  has  an  opportunity  to  establisli  its  leadership  for  the 
next  several  decades.  This  leadership  must  take  Into  account  the  dramatic 
shift  in  the  dynamics  of  international  competition  from  a  superpower 
military/political  rivalry  to  a  truly  productive  and  beneficial  economic 
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competition.  American  government  and  business  leaders  share  equally  In 
the  stakes  of  this  new  competition,  and  It  Is  vital  that  both  sectors  work 
closely  together  to  formulate  the  directions  of  future  export  control 
policy. 

ECAT's  members  welcome  the  opportunity  to  participate  fully  in  this 
dialogue. 
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NOTES  ON  WORDING   IN  THE  TEXT 
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Not  Intended  to  read  as  though  they  were  statutory  wording 

References  to  "aultilateral  control  regime"  Indicate  a  preference 
that  the  major  proliferation  control  regimes,  and  COCOM,  be 
brought  Into  a  single  multilateral  control  regime  as  called  for 
In  the  new  Title  III  proposed  here 
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Policies  and  Objectives  for  the  New  Act 
TITLE  I 


Recommendation   —  The  new  Act  should  include  a  statement  of  findings 
and  policies  as  follows: 


Statement  of  Findings 


Finding  --  Sustained  economic  growth  in  the  United  States 
depends  on  a  healthy  export  base,  and  export  controls  should 
be  considered  within  the  broader  framework  of  American  eco- 
nomic performance. 

Finding  --  The  globalization  of  industry  and  the  forces 
underpinning  the  global  economy  makes  it  vital  to  US  economic 
and  national  security  that  export  controls  not  diminish 
American  competitiveness. 

Finding  --  American  leadership  in  developing  and  supplying 
state  of  the  art  technology  and  products  can  no  longer  be 
assumed  --  export  controls  should  not  reflect  the  outmoded 
presumption  of  American  commercial  technological  superiority. 
Finding  --  American  military  technological  superiority  is 
no  longer  driven  by  military  and  federal  spending;  rather, 
American  military  superiority  now  relies  on  technology  de- 
veloped for  commercial  applications. 

Finding  --  Experience  with  export  controls  proves  that  con- 
trols work  best  in  influencing  the  behavior  of  foreign  gov- 
ernments when  they  are  applied  multilaterally .  Unilateral 
controls  rarely  influence  foreign  government  behavior,  espe- 
cially in  light  of  the  supply  of  products  from  numerous 
worldwide  sources. 

Finding  --  New  means  are  required  in  export  control  admin- 
istration to  assess  foreign  availability  in  a  more 
anticipatory  manner  and  taking  into  account  the  new  elements 
of  controllability  and  substitutabllity 


■  Statement  of  Policy 

a.  Policy  --  Export  controls  should  be  exercised  with  care,  given 
their  negative  impact  on  US  economic  performance  and  the  im- 
pact that  can  have  on  the  US  industrial  base  and  national 
security. 

b.  Policy  --  Export  controls  for  proliferation  reasons  should 
bo  reviewed  routinely  in  light  of  their  consistency  with 
other  Administration  policies  and  programs  dealing  with 
countries  of  proliferation  concern. 

c.  Policy  --  While  export  controls  are  an  important  component 
of  US  non-proliferation  policy,  they  should  be  used  only  when 
they   show   promise   of   contributing  directly   to  a  non- 
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proliferation  objective,  and  only  after  careful  review  of 
other  policy  options  available  to  the  President. 

d.  Policy  --  American  exporters  have  a  right  to  export  granted 
under  this  new  Act,  such  right  to  be  abridged  only  as  set 
forth  In  the  provisions  of  this  Act. 

e.  Policy  --  The  Administration  should  make  a  best  faith  effort 
to  enlist  the  private  sector  as  partners,  rather  than  adver- 
saries, In  the  implementation  of  export  control  policies  and 
practices. 

f.  Policy   --   Multilateral  controls  are  essential  to  the  success 
,  of  export  controls.   Unilateral  controls,  given  their  inef- 
fectiveness, should  be  used  rarely. 

g.  Policy  --  Re-export  controls,  except  in  the  case  of  multi- 
lateral embargoes,  or  In  cases  where  multilateral  control 
regimes  agree  to  apply  them  collectively,  should  never  be 
used,  given  the  legal  double  Jeopardy  it  Implies  for  employ- 
ees of  American  corporations  and  the  negative  impact  they 
have  on  the  foreign  policy  of  the  US. 

h.  Policy  -  Penalties  for  violations  of  US  export  controls 
should  be  applied  only  to  persons  subject  to  the  jurisdiction 
of  the  United  States. 

i.  Policy    --  To  encourage  multilateral  cooperation  In  export 
controls,  the  US  should  negotiate  a  single  multilateral  co- 
ordinating mechanism  to  ensure  consistency  of  policies 
practices,  and  export  controls  in  order  to  assure  a  level 
playing  field  for  US  exporters. 

j.  Policy  --  Sanctions  Imposed  on  foreign  governments  for  acting 
Irresponsibly  should  be  used  sparingly,  and  only  after  the 
US  Government  has  entered  into  negotiations  with  a  foreign 
government  to  cease  its  actions  and  has  failed  to  reach 
agreement . 

k.  Policy  --  Sanctions  Imposed  on  foreign  persons  (l.e  not 
governments)  should  be  applied  similarly,  and  should  not  af- 
fect critical  sources  of  US  supply  or  entitles  other  than  the 
specific  ones  which  have  acted  irresponsibly. 

Proposed  Legislative  History 

The  findings  and  policies  establish  the  backdrop  against  which 
export  controls  should  be  administered.  The  findings  recommenda- 
tions reflect  the  following: 

•    The  Importance  of  exports  to  the  US  economy 

Changing  global  dynamics,  both  geopolitlcally  and  economically 

■   Experience  under  prior  export  control  programs 

The  policies-  recommendations  reflect  the  following: 

That  export  controls  should  be  used  only  as  one  of  several  policy 
options  available  to  the  US  Government 

That  they  should  only  be  used  when  they  show  some  likelihood  of 
successfully  promoting  a   US  Government  objective 
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That  exporters  have  a  right  to  export,  subject  to  abridgement  only 
as  set  out  under  the  Act 

That  the  Administration  should  seek  private  sector  support 

That  multilateral  consensus  in  controls  is  essential  to  their 
success 

That  re-export  controls,  except  in  the  case  of  international 
embargoes,  should  never  be  used 

That  penalties  and  sanctions  should  be  applied  carefully  and  only 
after  careful  consideration  of  how  they  may  affect  other  American 
foreign  policy  Interests  or  the  rights  to  due  process  of  American 
persons 

Recommendation   —  Include  other  findings  and  policies  from  Section 
2  of  current  law  that  are  consistent  with  the  above  recommendation 
except:  ' 

a.  Conform  them  to  the  provisions  of  this  new  Act,  and 

b.  Delete  obsolete  provisions 

Proposed   Legislative  History 

Current    law 
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Approach  to  and  Scope  of  the  New  Act 
TITLE  II 


1.  Recommendation :  The  New  World  i  Export  Controls  --  Sense  of 
Congress  resolution  that  the  President  should  issue  a  public  state- 
ment stating  his  vision  of  the  new  world  --  this  vision  should  in- 
clude: 

'   •    The  nature  of  the  new  global  geopolitical  framework  and  America's 

role  in  it 
■    The  nature  of  the  new  global  economy  and  America's  role  in  it 
—  ■    Measures  he  intends  to  implement  to  encourage  the  rest  of  the 

world  and  the  American  public  to  engage  their  support  of  this 

vision 

Proposed  Legislative  History 

American  and  multilateral  export  controls  in  the  Cold  War  era 
worked  largely  because  of  allied  consensus  about  the  nature  of  the 
threat  (i.e.,  the  USSR,  PRC,  and  their  allies).  That  consensus 
began  to  emerge  especially  with  Winston  Churchill's  "Iron  Curtain" 
speech  in  Missouri.  While  "proliferation"  of  weapons  of  mass  de- 
struction has  been  cited  by  Presidents  Bush  and  Clinton,  a  "de- 
fining moment"  speech  similar  to  Churchill's  is  essential  in  order 
to  win  a  global  consensus  about  the  nature  of  that  threat.  Such 
a  speech  should  also  speak  to  American  Interests  in  the  global 
economy.  It  should  also  call  on  the  American  public  and  on  other 
global  leaders  to  Join  in  this  vision  and  to  support  its  ultimate 
objectives 

2.  Recommendation:  Eyecutlve  Order  --  After  the  President  has  laid 
out  this  vision,  require  that  he  issue  an  executive  order  to  the 
relevant  Administration  agencies  laying  out  the  framework  of  the  new 
export  control  system  of  the  United  States,  consistent  with  the 
findings  and  policies  of  this  Act.  The  executive  order  should  be 
published  in  the  Federal  Register. 

Proposed  Legislative  History 

The  US  public,  business  leaders,  and  other  countries  need  to  see 
the  President's  determination  in  establishing  his  vision  of  the 
new  world  dynamics  and  that  he,  not  the  various  agencies  reporting 
to  him,  will  assume  responsibility  for  ensuring  that  the  programs 
of  the  US  Government  fall  within  the  scope  of  his  vision. 

3.  Recommendation :  Scope  of  Application  --  The  designation  of  "dual 
use"  commodities,  covered  by  the  new  Act,  should  be  removed  from  law 
and  replaced  by  the  term  "commercial". 


168 


^-  Recommendation:  "Commercial"  Defined  --  "Commercial"  should  be 
defined  as  those  products  and  technologies  which  have  either  been 
developed  for  use  in  civilian  applications,  or  if  they  were  designed 
originally  for  military  applications,  their  principal  use  (i.e.,  more 
than  75  percent)  has  been  converted  to  civilian  applications. 

Proposed  Legislative  History 

The  term  "dual  use"  has  different  meanings  under  US  law,  including 
its  use  both  in  export  controls  and  in  federal  procurement  activ- 
ities, leading  to  confusion  in  the  administration  of  export  con- 
trols. Before  the  scope  of  this  Act's  applicability  and  that  of 
the  multilateral  control  system  can  be  established  with  any  pre- 
cision, the  intent  of  Congress  in  establishing  controls  over  ci- 
vilian end  use  products  would  better  be  clarified  by  defining  the 
term  commercial"  and  limiting  the  scope  of  this  Act  to  commercial 
products  and  technologies.  The  75  percent  number  suggested  here 
is  to  give  the  benefit  of  the  doubt  to  national  security  concerns, 
although  a  50  percent  number  would  make  greater  sense  from  a  policy 
perspective. 

5-  Recommendation:  Eliminate  Foreign  Policy  Distinction  --  Eliminate 
the  distinction  in  current  law  between  national  security  and  foreign 
policy  export  controls. 

Proposed  Legislative  History 

National  security  and  foreign  policy  are  flip  sides  of  the  same 
coin,  and  the  distinction  under  current  law  gives  rise  to  arbitrary 
and,  at  times,  capricious  abuse  of  the  distinction  among  Adminis- 
tration agencies.  American  exporters  are  the  victims  of  the 
practice,  particularly  as  it  applies  to  foreign  availability  sit- 
uations and  the  application  of  unilateral  controls.  Congress  and 
the  private  sector  have  worked  over  many  years  to  construct  ap- 
propriate means  to  address  foreign  availability  and  to  limit  uni- 
lateral application  of  controls,  and  administrative  practice  under 
lEEPA  has  allowed  these  safeguards  to  American  exporters  to  be 
undermined.  This  should  further  promote  the  findings  and  policies 
under  Title  I  regarding  the  economic  Importance  to  the  US  of  ex- 
ports . 
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Focus  on  Multilateral  Controls 
TITLE  III 

Subtitle  A   --  Control  Authority  Provisions 


1.  Recommendation:  New  Title  on  Multilateral  Controls  --  Strike 
Sections  5  and  6  from  current  law  (except  as  provided  for  below)  and 
substitute  the  following  Title. 

Proposed  Legislative  History 

A  new  approach  to  export  controls  Is  needed  In  the  United  States 
to  reflect  the  new  geopolitical,  technological,  and  economic  re- 
alities characteristic  of  the  post-Cold  War  era.  Since  national 
.  -  security  and  foreign  policy  are  inextricably  linked,  there  is  no 
valid  distinction  that  should  be  retained  between  such  controls 
as  the  US  has  had  in  the  past.  This  Title  merges  those  two 
sections  from  previous  law,  while  still  permitting  the  President 
and  Congress  the  flexibility  needed  to  address  national 
security/foreign  policy  Issues  as  they  arise.  Useful  provisions 
of  current  law  are  retained  in  this  Title  and  following  ones. 

2.  Recommendation:  Authority  to  Control  Exports  --  The  President  may 
control  exports  of  any  exports  of  commercial  goods  or  technology  only 
when  such  controls  are  administered  under  US  obligations  as  a  member 
of  a  multilateral  control  regime  (details  to  follow)  or  as  otherwise 
provided  in  this  Act. 

Unilateral  Controls  on  commercial  products,  as  they  are  required  un- 
der other  US  statutes  (except  those  Implemented  under  the  Trading  with 
the  Enemy  Act)  shall  be  consolidated  Into  the  new  Act,  and  all  such 
unilateral  controls  shall  be  limited  as  follows: 

a.  To  a  6  month  period  in  order  to  give  the  President  an  opportunity 
to  negotiate  with  the  United  Nations  or  the  multilateral  control 
regime,  as  appropriate,  to  encourage  as  wide  a  participation  in 
the  control  (or  embargo)  as  possible.  Failing  to  reach  the 
agreement  in  the  UN  or  multilateral  control  regime,  the  President 
may  extend  the  unilateral  US  controls  for  an  additional  3  month 
period,  during  which  time  he  shall  weigh  other  policy  measures 
other  than  export  controls  by  which  to  Influence  the  policies  of 
the  country  against  which  the  unilateral  controls  were  originally 
directed.  If  the  President  decides  that  the  unilateral  controls 
should  be  continued  as  part  of  tills  overall  US  policy,  he  shall 
report  to  Congress  annually  on  the  progress  of  his  policies  in 
aciileving  their  intended  objectives,  including  an  assessment  of 
whether  the  lack  of  equivalent  export  controls  by  other  countries 
is  influencing  the  policies  of  the  target  country.  If  in  his 
annual  report,  he  concludes  that  this  lack  of  equivalent  export 
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controls  Is  having  no  demonstrable  direct  and  immediate  effect 
on  the  policies  of  the  target  country,  then  the  unilateral  export 
control  shall  be  removed;  or . 

b.  To  unilateral  embargoes  as  legislatively  mandated  by  Congress; 
or. 

c.  To  cases  where  the  US  Licensing  Authority  (To  be  defined  later) 
promulgates  such  controls  in  the  Federal  Register  and  affirms  in 
the  notice  that  the  United  States  is  the  sole  supplier  of  the 
product  or  technology  which  is  subject  to  the  unilateral  control. 

d.  Update,  conform,  and  incorporate  Section  112  of  the  1992  confer- 
ence report  on  II. R.  3489  defining  unilateral  controls.  Update, 
conform  to  other  provisions  of  this  Act,  and  incorporate  Section 
5(b)(3)(A)  of  current  law  denying  authority  to  control  exports 
to  non-controlled  countries  of  goods  and  technology  the  export 
of  which  would  only  require  notification  to  members  of  the 
multilateral  control  regime.  Update,  conform,  and  incorporate 
the  last  paragraph  of  Section  112  of  the  1992  conference  report 
on  11. R.  3489  saying  requirements  for  the  redesign,  reengineering, 
or  substantial  modification  of  standard  product  models  or  con- 
figurations, and  similar  requirements  shall  not  be  imposed  under 
this  Act  before  any  license  application  is  approved  for  the  export 
of  goods  or  technology  subject  to  control  by  the  multilateral 
control  regime,  unless  the  regime  agrees  to  such  requirements. 

Proposed  Legislative  History 

This  provision  provides  authority  to  a  "US  Licensing  Authority" 
(to  be  named  later)  to  control  US  exports  pursuant  to  a  multilat- 
eral export  control  regime's  requirements.  It  lays  out  limited 
cases  where  the  unilateral  controls  may  be  permitted,  including 
(1)  to  give  sufficient  time  to  encourage  multilateral  cooperation 
with  the  US  on  the  controls,  (2)  where  the  Congress  has 
legislatively  mandated  a  unilateral  embargo,  or  (3)  where  the  US 
has  monopoly  on  the  supply  of  the  products  subject  to  the  unilat- 
eral embargo.  It  also  consolidates  the  legislative  authority  for 
unilateral  controls  and  embargoes  as  they  appear  in  other  sections 
of  the  US  Code.  These  provisions  will  be  consistent  with  and  im- 
plement the  findings  and  policies  made  in  the  first  section  of  the 
new  Act. 

It  is  not  the  intent  of  Congress  that  the  Arms  Export  Control  Act 
or  the  Trading  with  the  Enemy  Act  be  used  in  such  a  way  as  to  extend 
unilateral  controls  to  include  commercial  products  or  technologies 
on  the  International  Control  List  destined  for  countries  subject 
to  control  by  the  multilateral  control  regime. 

Recommendation:  Types  of  Licenses  --  Incorporate  the  provisions 
of  Section  4(a)  of  current  law  establishing  types  of  licenses  to  in- 
clude validated  licenses,  validated  licenses  authorizing  multiple 
exports,  distribution  licenses,  comprehensive  operations  licenses, 
project  licenses,  service  supply  licenses,  general  licenses,  and  such 
other  licenses  as  are  created 

Proposed  Legislative  History 
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Current    law 

4.  Recommendation:  Delegation  of  Authority  —  Incorporate  Section 
A(e)  of  the  current  law  permitting  the  President  to  delegate  certain 
powers   under   the   Act. 

Proposed  Legislative  Authority 

Current  Law  " 

5.  Recommendation:  Administrative  and  Regulatory  Authority  --  Up- 
date,   conform,    and    Incorporate   Section   15  of  current    law. 

Proposed  Legislative  History 

Current  Law 

6.  Recommendation:  Re-Export  Controls  --  Authority  to  control  the 
re-export  of  American  products  and  technology  shall  only  be  permitted 

f, .  as  follows:  In  pursuance  of  an  International  embargo  or  re-export 
controls  cooperatively  Implemented  by  the  multilateral  control  regime 
and  Its  cooperating  countries.  Notwithstanding  the  provisions  of  any 
other  law,  the  US  shall  not  apply  controls  on  re-export-rclated 
transactions,  except  that  such  controls  shall  be  permitted  as  part 
of  an  Internationally  agreed  upon  embargo  (UN  or  multilateral  control 
regime)  or  as  part  of  a  US  embargo  enacted  by  the  US  Congress.  Au- 
thority for  administering  such  controls  on  re-export-related  trans- 
actions shall  be  transferred  to  the  US  Licensing  Authority 
(organization  to  be  decided  later). 

Proposed  Legislative  History 

Re-export  controls  are  rarely,  if  ever,  justified  since  they  are 
an  unwarranted  extraterritorial  application  of  US  law.  Re-export 
controls  put  the  employees  of  American  companies,  both  in  the  US 
and  abroad,  at  legal  "double  Jeopardy"  and  they  harm  American 
foreign  policy  interests  with  key  allies.  This  provision  would 
resolve  this  issue  for  the  vast  majority  of  American  exporters  and 
reconfirm  their  "right  to  export"  as  presented  in  the  findings  and 
policies  section  of  the  Act. 

7.  Recommendation:  Re- Ex  ports  of  Technology  --  Incorporate  the 
provisions  of  section  104(a)  of  the  1992  conference  report  on  II. R. 
34ft9,  providing  for  a  prohibition  on  re-export  controls  on  technology 
where  the  value  of  US  technology  as  incorporated  into  other  technology 
is  less  than  25  percent. 

Proposed  Legislative  History 

As  In  the  conference  report 
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Subtitle  B  --   Country  Treatment  Provisions 

8.  Recommendation:  "Multilateral  Controls"  Defined  --  Define  "multi- 
lateral controls'  to  mean  export  controls  where: 

■  Internationally  agreed  upon  export  controls  cover  all  sources  of 
supply  of  controlled  products  and  technologies  to  an  agreed  upon 
list  of  controlled  countries  and/or  projects  of  concern  in  such 
a  way  as  to  constrain  effectively  the  ability  of  such  controlled 
countries  and/or  projects  of  concern  to  acquire  the  controlled 
products  and  technologies. 

•    Not  included  under  this  definition  are  situations  where: 

a.  Not  all  sources  of  supply  are  included  in  the  control  regime, 
or 

b.  The  US  exercises  unilateral  controls  as  prescribed  in  the 
previous  recommendation. 

Proposed  Legislative  History 

The  term  "multilateral"  has  been  abused  in  recent  administrative 
practice.  For  the  purposes  of  this  Act,  controls  will  be  consid- 
ered to  be  multilateral  only  when  all  sources  of  supply  are  brought 
within  multilateral  control  regimes.  This  should  prevent  certain 
agencies  from  alleging  that  multilateral  controls  exist  when 
agreement  has  been  reached  between  some,  but  not  all  countries 
serving  as  sources  of  supply. 

9.  Recommendation:  License  Free  Zone  --  No  validated  license  shall 
be  required  on  any  US  export  to  other  members  of  the  multilateral 
control  regime  or  to  any  country  cooperating  with  the  multilateral 
control  regime  after  the  US  Licensing  Authority  (organization  to  be 
decided  later)  has  determined  that  such  regime  members  or  cooperating 
countries  are  implementing  the  items  mentioned  in  Section 
5(b)(2)(C)( i)-(v)  of  current  law  providing  a  basis  for  a  common 
standard  of  licensing  and  enforcement.  Update  and  incorporate  Sec- 
tion 5(1)  of  current  law  to  reflect  the  replacement  of  COCOM  by  a  new 
multilateral  control  regime  (this  provision  directs  the  President  to 
negotiate  for  the  common  standard  of  licensing  and  enforcement). 
Update,  conform,  and  incorporate  Section  5(k)  directing  the  President 
to  engage  in  negotiations  with  non-members  of  the  control  regime  in 
order  to  encourage  their  cooperation  with  the  multilateral  controls 
and  to  afford  them  equivalent  treatment  as  that  received  by  members. 
There  shall  be  no  exception  to  this  policy,  even  when  only  a  few 
members  of  the  multilateral  control  regime  are  supplier  countries, 
and  the  US  shall  not  propose  different  levels  of  treatment  among 
members  of  the  multilateral  control  regime. 

Proposed  Legislative  History 
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This  provision  would  create  a  de  facto  license  free  zone  for  mem- 
bers of  the  multilateral  control  regime  and  for  cooperating  coun- 
tries based  on  the  logic  that  these  countries  have  agreed  to  work 
cooperatively  on  export  controls  for  the  same  policy  objectives 
and  have  Implemented  effective  export  control  policies  and  prac- 
tices. It  will  have  the  effect  of  enhancing  the  reputation  of 
American  exporters  In  their  major  markets  abroad  that  they  are 
reliable  suppliers,  a  reputation  which  has  been  harmed  through 
prior  administration  of  US  export  controls.  For  commercial  pro- 
ducts, there  would  be  no  exceptions  to  this  level  of  treatment  for 
members  of  the  control  regime.  Neither  would  US  negotiators  be 
authorized  to  negotiate  a  "suppliers  cartel"  within  the  control 
regime. 

10-  Recommendation: Cooperating    Countries    Treatment    —    Incorporate 

a  provision  similar  to  the  "5(k)"  provision  of  current  law,  but  update 
it  to  reflect  the  new  objectives  of  the  multilateral  control  regime. 

Proposed  Legislative  History 

This  provision  serves  as  a  large  carrot  to  countries  who  are  not 
members  of  the  multilateral  control  regime  to  cooperate  with  its 
objectives,  policies,  and  practices,  and  further  advances  the  na- 
tional security  and  foreign  policy  interests  of  the  US  and  its 
r            multilateral  control  regime  partners. 

11-  Recommendation:  Non-Compliance  with  Multilateral  Agreement  -- 
Update,  conform,  and  Incorporate  section  117  of  the  1992  conference 
report  on  II. R.  3489. 

Proposed  Legislative  History 

As  in  the  conference  report 

12.  Recommendation:  MeyJco  --  The  President  shall  enter  negotiations 
with  the  government  of  Mexico  to  win  Mexico's  agreement  to  cooperate 
with  the  objectives,  policies,  and  practices  of  the  multilateral 
control  regime  and  to  afford  Mexico  the  rights  of  cooperating  country 
status  at  the  earliest  date  possible. 

Proposed  Legislative  History 

In  order  to  further  promote  the  historically  close  relationship 
between  the  United  States  and  Mexico  and  to  advance  the  benefits 
to  the  United  States  of  the  North  American  Free  Trade  Agreement, 
it  is  Important  that  American  exporters  not  be  inhibited  in  their 
trade  with  Mexico  by  US  export  control  law. 

13.  Recommendation:  Countries  Representing  a  Lesser  Strategic  Threat 
--  Insert  section  105  from  the  II. R.  3489  conference  report  and  update 
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It  to  reflect  the  replacement  of  COCOM  and  the  new  "controlled  coun- 
tries" list. 

Proposed  Legislative  History 

The  transitional  proposals  covering  ex-Warsaw  Pact  countries  de- 
siring to  cooperate  with  COCOM  is  a  useful  model  for  a  "carrot  and 
stick"  approach  for  encouraging  those  countries  not  classified  as 
cooperating  countries  with  the  multilateral  control  regime  to  co- 
operate with  the  objectives,  policies,  and  practices  of  the  mem- 
bers of  the  control  regime. 

lA.  Recommendation:  Controlled  Countries  --  The  President  shall  ne- 
gotiate with  the  other  members  of  the  multilateral  control  regime  to 
clearly  identify  those  countries,  including  countries  that  support 
international  terrorism,  to  be  the  subject  of  multilateral  controls. 
References  in  current  law  to  "controlled  countries"  shall  be  updated 
to  reflect  the  agreement  of  the  multilateral  control  regime  about 
which  countries  shall  be  on  this  list.  In  cases  where  the  list  of 
"controlled  countries"  includes  countries  which  are  also  supplier 
countries,  then  the  President  shall  encourage  the  members  of  the 
multilateral  control  regime  to  negotiate  with  these  countries  to  en- 
courage their  cooperation  with  the  objectives,  policies,  and  prac- 
tices of  the  multilateral  control  regime.  Following  completion  of 
these  negotiations,  the  US  Licensing  Authority  shall  publish  the  new 
list  of  "controlled  countries"  in  the  Federal  Register. 

Proposed  Legislative  History 

The  list  of  those  countries  identified  as  the  target  of  US  and 
multilateral  control  regime  export  controls  needs  updating  to  re- 
flect the  new  geopolitical  situation  in  the  world.  Countries 
(e.g. ,  China  or  Russia)  who  have  previously  been  subject  to  COCOM 
controls  should  either  be  included  in  the  revised  list  of  "con- 
trolled countries"  as  established  by  the  multilateral  control  re- 
gime, or  encouraged  to  cooperate  with  the  regime  in  order  to 
further  promote  the  objectives  of  export  control  policies  in  pro- 
grams consistent  with  the  President's  vision  of  the  dynamics  of 
the  new  world  as  provided  for  previously  in  the  sense  of  Congress 
resolution. 


Subtitle  C  —  Control  List  Provisions 


15.  Recommendation:  International  Control  List  --  As  part  of  the  nego- 
tiations with  the  multilateral  control  regime,  the  President  shall 
attempt  to  consolidate  the  various  multilateral  control  regimes  ex- 
isting today  In  order  to  eliminate  overlapping  and  contradictory 
controls.  These  negotiations  shall  include  development  of  a  single 
international  control  list.  The  President  shall  seek  the  advice  of 
the  Secretory  of  Defense  and  other  appropriate  departments  and  agen- 
cies, as  well  as  private  sector  advice  including  that  provided  by  the 
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formal  advisory  commltteas  established  by  this  Act,  in  formulating 
US  negotiating  positions  in  the  multilateral  control  regime  on  list 
construction  and  on  all  subsequent  list  reviews.  The  negotiations 
should  take  into  account  the  foreign  availability,  substitutabillty , 
and  controllability  factors  as  required  in  this  Act  as  a  means  to 
encourage  multilateral  agreement  on  the  appropriateness  of  including 
items  on  the  international  control  list  and  as  a  means  to  promote 
their  use  in  periodic  list  review  negotiations.  Following  completion 
of  the  negotiations,  the  US  Licensing  Authority  shall  publish  the  new 
consolidated  control  list  in  the  Federal  Recister.  along  with  a  de- 
scription of  the  agreement  on  consolidating  the  existing  multilateral 
control  regimes  into  a  single  body. 

Proposed  Legislative  History 

This  provision  is  meant  (1)  to  eliminate  overlapping  and  con- 
flicting controls  that  arise  from  multiple  multilateral  control 
regimes.  (2)  to  clearly  identify  controlled  products  and  technol- 
ogies in  a  single  international  control  list,  and  (3)  to  educate 
and  inform  the  US  exporting  community  in  as  much  detail  as  possible 
about  what  products  are  on  the  international  control  list. 

16-  Recommendation: US     Control    list    —    Amend  Section  4(b)  of  the 

current  act  as  follows  --  The  US  Licensing  Authority  (organization 

-  to  be  decided  later)  shall  develop  a  US  Control  List  and  publish  it 
i"  the  Federal  Register^  The  US  Control  List  shall  include  only  those 

.  items  that  are  included  on  the  International  Control  List,  unless 
otherwise  provided  for  in  this  Act.  Sufficient  opportunity  for  com- 
ment shall  be  provided  in  the  notice.  Incorporate  the  provisions  of 
the  1992  conference  report  on  11. R.  3489  saying  requirements  for  the 

-  redesign,  reenglneering ,  or  substantial  modification  of  standard 
product  models  or  configurations,  and  similar  requirements  shall  not 
be  imposed  under  this  Act  before  any  license  application  is  approved 
for  the  export  of  goods  or  technology  subject  to  control  by  the 
multilateral  control  regime,  unless  the  regime  agrees  to  such  re- 
quirements . 

Proposed  Legislative  History     "  ■  '^k>      :.     i     . 

Provides  for  conformity  with  the  International  Control  List,  as 
well  as  conformity  with  other  provisions  of  this  Act,  in  con- 
struction of  the  US  Control  List. 

1^-  Recommendation:  Control  List  Considerations  --  Update,  conform,  and 
Incorporate  provisions  of  Section  5(e)  of  current  law  regarding ' lim- 
iting control  list  construction  in  light  of  licensing  volumes,  re- 
placement parts,  etc. 

Proposed  Legislative  History 

Current  Law 
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18.  Recommendation:  Review  and  Revision  of  International  and  US 
Control  Lists  —  The  President  shall  negotiate  with  other  members  of 
the  multilateral  control  regime  to  develop  improved  measures  to  re- 
view and  update  the  international  control  list,  including: 

a.  Measures  to  assure  that  the  list  review  cycle  is  shorter  than  the 
average  product  life  cycle  of  a  controlled  product  category,  and, 

b.  Means  to  ensure  that  supply  of  products  from  members  of  the 
multilateral  control  regime  to  controlled  countries  is  not  con- 
strained in  such  a  way  as  to  provide  a  business  incentive  to 
suppliers  from  countries  who  are  not  members  of  the  regime. 

Following  each  multilateral  list  review  exercise,  the  President  shall 
submit  a  non-classified  report  to  Congress  on  the  results  of  the  list 
review,  including  an  analysis  of  the  anticipated  impact  that  contin- 
ued or  new  export  controls  are  expected  to  have  on  US  export  per- 
formance in  each  controlled  product  category  that  was  the  subject  of 
the  list  review  exercise 

Update,  conform,  and  incorporate  Section  111  of  the  1992  conference 
report  on  II. R.  3489  on  US  Control  List  Review 

Proposed  Legislative  History 

This  measure  is  to  address  a  problem  in  industries,  such  as  per- 
sonal computers  and  workstations,  where  product  cycles  are  shorter 
than  list  review  exercises  in  the  current  COCOM  system,  a  short- 
coming in  the  present  system  which  means  that  controls  will  never 
be  current  and  exporter  dissatisfaction  will  increase. 

19.  Recommendation;  Indexing  --  As  a  means  to  assist  US  negotiators 
in  the  multilateral  control  regime  list  review  process,  the  US  Li- 
censing Authority  shall  publish  within  one  year  of  enactment  of  the 
new  Act  procedures,  for  products  where  performance  is  measurable. 
Indexing  methodologies  to  provide  guidance  to  US  negotiators.  Such 
indexing  methodologies  shall  not  be  binding  on  US  negotiators. 
Technical  input  on  product  performance  shall  be  received  from  the 
Technical  Advisory  Committees  and  other  reliable  sources  and  shall 
comprise  the  data  input  upon  which  the  indexing  methodologies  will 
be  based.  If,  after  implementation  of  this  program,  US  negotiators 
decide  not  to  use  the  results  of  the  indexing  methodology  in  the 
course  of  the  multilateral  list  review  exercise,  then  the  US  Licensing 
Authority  shall  report  to  Congress  listing  the  reasons  why  the  results 
have  not  been  used.  The  indexing  methodologies  for  supercomputers 
shall  be  that  which  Is  prescribed  in  H.R.  3A89  (but  consistent  with 
the  multilateral  control  provisions  of  this  Act),  unless  the  US  Li- 
censing Authority  publishes  a  new  methodology  and  the  reasons  for  Its 
adoption. 

Proposed  Legislative  History 

This  language  addresses  two  of  the  weaknesses  of  H.R.  3489 's  in- 
dexing provisions  by  (1)  removing  the  automaticity  of  the  control 
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relaxation,  and  (2)  taking  Into  account  the  international  obli- 
gations of  the  United  States.   It  gives  authority  to  the  US  Li- 
censing Authority  to  publish  indexing  methodologies  for  those 
products  where  Indexing  Is  appropriate,  and  states  that  the  re- 
sults of  the  indexing  exercise  shall  serve  as  the  basis  for  US 
1    negotiating  position  in  the  list  review  activities  of  the  multi- 
lateral control  regime.   If  the  results  are  not  used,  then  a  report 
•  -    to  Congress  is  required  outlining  the  reasons  why.   It  also  re- 
quires that  if  no  indexing  methodology  for  computers  and  super- 
computers has  been  promulgated  as  of  the  effective  date  of 
enactment  of  this  section,  then  the  procedures  for  indexing  as 
^       described  in  II. R.  3489  shall  take  Immediate  effect. 

e 

r  :  . 

20.  Recommendation:  Commodity  Jurisdiction  --  Update,  conform,  and 
incorporate  Section  107  of  the  1992  conference  report  on  H.R.3489  to 
define  how  the  new  Act  covering  commercial  exports  should  be  distin- 
guished from  coverage  of  the  Arms  Export  Control  Act.  These  pro- 
visions should  be  conformed  to  the  new  definition  of  "commercial"  as 
presented  in  the  previous  recommendation. 

Proposed  Legislative  History 

We  are  not  proposing  to  merge  this  Act  and  the  Arms  Export  Control 
Act  at  this  time.  The  CJ  provisions  of  the  1992  conference  report 
enjoyed  the  support  of  Congress,  the  Dush  Administration,  and  the 
private  sector  and  are  therefore  worth  promoting  for  use  in  the 
new  Act.  This  provision  also  requires  conforming  the  US  Control 
List  with  the  international  control  list  and  describes  procedures 
for  resolving  conflicts  over  jurisdiction. 

21-  Recommendation :  Parts  and  Components  --  Retain  Section  5(a)(5) 
of  current  law  on  parts  and  components  de  minimis  authority. 

Proposed  Legislative  History  , 

Current  law 


22.       Recommendation:       Contract    Sanctity    --    Retain    current    law   on    con- 
tract  sanctity. 

Proposed   Legislative  History 

Current    law 


23.  Recommendation :  Anticipatory  Foreign  Availability  --  Replace  Section 
A(c)  and  Section  5(f)  with  the  following:  The  foreign  availability 
provisions  of  the  new  act  should  apply  as  follows: 

--  Measures  to  address  foreign  availability: 
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a.  The  Office  of  Foreign  AvallaBlllty  (OFA)  or  its  successor  shall 
be  required  to  adopt  new  procedures  to  determine  the  availability 
of  products  or  technologies  that  will  likely  be  available  to 
controlled  countries  from  sources  of  supply  outside  the  multi- 
lateral control  reglme(s)  over  the  next  18  months.  When,  after 
a  positive  determination  is  made  that  a  product  (or  non- 
controlled  substitutable  products  that  can  perform  the  same 
function  as  the  U.S.  controlled  product)  is  likely  to  be  available 
in  substantial  quantities  from  non-controlled  sources  over  the 
next  18  month  period,  then  -- 

1)  The  Secretary  of  Commerce  shall  be  required  immediately  to 
publish  notice  in  the  Federal  Register  that  the  product  is 
to  be  decontrolled  completely  to  all  non-controlled  destina- 
tions, and, 

2)  The  Secretary  of  State  shall  be  required  to  propose  to  COCOM, 
or  Its  successor  organization,  that  those  products  be  decon- 
trolled immediately. 

b.  Substantial  quantities",  as  the  term  is  used  above,  should  mean 
any  product  where  more  than  100,000  units  will  be  sold  and  in- 
stalled with  end  users  worldwide  (this  quantity  to  Include  non- 
controlled  substitutable  products  that  can  perform  the  same 
function  as  the  U.S. -controlled  product). 

c.  In  making  its  determination,  OFA  shall  receive  input  from  the 
following  sources,  among  others: 

1)  The  Technical  Advisory  Committees, 

2)  Industry  associations; 

3)  Individual  companies; 

4)  Informed  industry  observers;  and 

5)  U.S.  Government  sources  of  industry  information. 

d.  The  input  received  from  these  sources  should  Include,  among  other 
Information  OFA  deems  to  be  necessary,  the  following: 

1)  Anticipated  supply  of  the  product  or  non-controlled  substi- 
tutable products; 

2)  Manufacturing  plans,  including  confirmation  that  adequate 
financial  funding  for  new  capital  Investments  is  being  de- 
voted to  those  plans; 

3)  Marketing  plans,  including  through  various  forms  of  distrib- 
ution outlets,  such  as  retail  stores,  telemarketing,  cata- 
logue sales,  value  added  remarketers,  OEM  sales,  and  other 
mass  market  and  customized  marketing  outlets; 

4)  Plans  for  educating  employees  about  the  new  products; 

5)  Plans  for  establishing  worldwide  service  operations  to  main- 
tain and  upgrade  the  products;  and, 

6)  Other  information  that  OFA  deems  necessary  to  complete  its 
determination. 

e.  Following  receipt  of  this  information,  OFA  shall  verify  its  ac- 
curacy, using  all  means  it  deems  necessary  to  confirm  its  accu- 
racy, and  then  shall  proceed  to  make  its  final  determination. 
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f.   This  process  shall  be  performed  at  least  on  an  annual  basis,  and 
each  time.  It  shall  last  no  longer  than  120  calendar  days. 

Proposed  Legislative  History 

Current  foreign  availability  law  Is  too  cumbersome  and  is  oriented 
to  making  determinations  about  availability  after  foreign  markets 
have  already  been  captured  by  non-U. S.  sources  of  supply.  As  such, 
it  creates  a  protective  umbrella  for  foreign  manufacturers  to  the 
detriment  of  U.S.  exporters. 

The  approach  in  the  new  anticipatory  foreign  availability  section 
will  be  forward-looking,  helping  the  U.S.  Government  to  anticipate 
short  product  cycle,  highly  innovative  product  sectors,  partic- 
ularly computers  and  semiconductors.  Already,  most  of  these  pro- 
ducts have  achieved  commodity  status  already,  and  it  should  be 
expected  that  this  new  anticipatory  foreign  availability  approach 
should  help  the  Administration  to  make  better  judgments  about 
controlling  such  products  at  all. 

This  approach  would,  in  effect,  codify  the  approach  used  by  the 
Clinton  Administration  in  the  process  it  followed  leading  up  to 
the  highly  successful  September  29,  1993,  Trade  Policy  Coordinat- 
ing Committee  report's  recommendations  on  export  controls 

Note  that  not  all  products  (e.g.,  telecommunications  products) 

will  exceed  the  100,000  unit  threshold.  ECAT  will  be  happy  to  work 

with  Congress  and  the  Administration  to  develop  adaptations  of 

this  recommendation  to  fit  those  product  sectors.    ,  .-., 

24.  Recommendation :  Substltutablllty  --  Products  shall  not  be  controlled 
by  the  United  States  when  substltutable  products  are  available  from 
American  or  foreign  sources  of  supply  without  effective  multilateral 
controls . 

Proposed  Legislative  History 

It  makes  no  sense  to  control  products  that  perform  similar  or 
identical  functions  to  other  products  that  are  not  also  con- 
trolled. 


25.  Recommendation:      "Substltutable"   Defined   --  Define  "substltutable" 
as  follows;   Products  are  substltutable  when  -- 

a.  They  are  available  without  control  from  sources  In  the  United 
States  or  abroad, 

b.  They  perform  functions  similar  to  or  identical  to  those  performed 
by  controlled  products,  and 

c.  Even  though  they  may  not  perform  a  function  as  fast  as  a  con- 
trolled product,  the  end  result  of  their  performance  is  essen- 
tially similar  or  identical  to  that  of  the  controlled  product  and 
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the  purpose  of  the  product  control  in  delaying  the  time  to  acquire 
and  deploy  the  product  has  become  outdated  in  light  of  existing 
acquisition  and  deployment  of  the  substitutable  product. 

Proposed  Legislative  History 

The  history  of  controls  In  the  Cold  War  era  showed  that,  at  times, 
controls  were  maintained  on  products  despite  the  fact  that  pro- 
ducts roughly  equivalent  in  performance  were  available  from 
sources  in  the  US  and  abroad.  This  provision  would  eliminate  that 
nonsensical  situation.  Congress  intends  that  this  should  apply 
particularly  in  the  areas  of  electronics  and  software  exports. 

26.  Recommendation:  Controllability  --  Require  the  US  Licensing  Au- 
thority to  track  whether  products,  due  to  their  inherent  character- 
istics or  sales/distribution  channels,  are  controllable.  If  the  US 
Licensing  Authority  concludes  that  a  controlled  product  is  no  longer 
controllable,  then  require  the  President  to  negotiate  with  the  other 
members  of  the  multilateral  control  regime  for  removal  of  the  product 
from  the  control  list.  These  negotiations  should  last  no  longer  than 
3  calendar  months.  The  President  may  retain  controls  on  uncontrol- 
lable products  only  when  he  determines  that  overriding  national  In- 
terests are  at  stake. 

Proposed  Legislative  History 

The  Intent  of  this  provision  is  obvious  --  the  Government  should 
not  control  products  that  cannot  be  controlled. 


27.  Recommendation:  Controllability  Factors  --  The  US  Licensing  Au- 
thority, in  Its  continuing  assessment  of  whether  products  are  con- 
trollable, shall  use  the  recommendations  for  computers  (but 
adjustable  for  other  products)  1991  National  Academy  of  Sciences  re- 
port entitled  Finding  Common  Ground:  U.S.  Export  Controls  in  a 
Changed  Global  Environment.  The  NAS  recommendation  is  that  a  product 
becomes  a  commodity  when  6  of  the  following  8  characteristics  are 
satisfied: 

■  Production  Volume:  at  least  1  million  units  in  cumulative 
worldwide  production; 

•  Unit  cost:      less  than  $25,000; 

•  Number  of  source  countries:  at  least  two  countries  that  are  not 
participants  in  CoCom  (this  would  be  updated  to  reflect  the  mem- 
bership of  the  new  multilateral  control  regime); 

■  Distribution  methods:  at  least  two  of  the  following:  a  minimum 
of  three  distinct  purchasing  channels,  value-adding  interme- 
diaries, multiple  outlets  (e.g.,  chain  stores),  lot  purchases  of 
100  or  more  units; 

•  Substltutablllty:  product  performs  tasks  that  could  be  similarly 
performed  by  another  product; 

■  Size:      less  than  1  cubic  meter  in  volume; 
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Purchaslblllty:       no  special  qualifications  are  required  to  pur- 
chase the  product;  and 

Service    and    maintenance:       no  service  of  maintenance  required, 
or  multiple  service  alternatives  to  the  manufacturers  exist. 

Proposed  Legislative  History  -^    -j.:' 

These  criteria  are  suggested  for  Inclusion  in  the  new  EAA,  because 
computers  are  becoming  increasingly  uncontrollable  due  to  their 
commodity  status.  Congressional  intent  is  that  the  US  Licensing 
Authority  develop  similar  controllability  assessment  criteria  for 
other  controlled  product  categories. 


Subtitle  D   --  Other  Control  Authority  Provisions 


28.  Recommendation:  Provisions  from  the  1992  Conference  Report  -- 
Update,  conform,  and  incorporate  the  following  provisions  from  the 
1992  conference  report  on  11. R.  3489: 

a.  Section  113  on  Trade  Shows 

b.  Section  114  on  Exports  of  Related  Technical  Data 

c.  Section  116  on  Negotiations  with  other  Countries 

d.  Section  118  on  Notification  of  COCOM  (Multilateral  Control  Regime 
Actions 

e.  Section  121  on  Policy  Toward  Countries  Receiving  Licensing  Bene- 
fits 

Proposed  Legislative  History 

As  in  the  conference  report 

29.  Recommendation:  Carryover  Provisions  --  Update,  conform,  and  in- 
corporate the  following  provisions  of  Section  5  in  current  law: 

a.  5(1)  on  Diversion 

b.  5(m)  on  Goods  Containing  Controlled  Parts  and  Components 

c.  5(n)  on  Security  Measures 

d.  5(o)  on  Record  Keeping 

e.  5(p)  on  National  Security  Control  Office 

f.  5(q)  on  Exclusion  for  Agricultural  Commodities 

Proposed  Legislative  History 
Current  Law 
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30.      Recommendation:   Short  Supply  Controls  —    Incorporate  Section  7  of 
current    law  on   short   supply   controls. 

Proposed  Legislative  History 

Current  Law 

31-      Recommendation:   Procedures  for  Hardship  Relief  from  Export   Con- 
trols  --   Retain   Section   9   of   current    law. 

Proposed  Legislative  History 

Current  Law 
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U.S.  Organization  for  Export  Control  Issues 
TITLE  IV 


1.  Recommendation :  Other  Legislative  Authority  --  Remove  the  export 
control  authority  for  commercial  (formerly,  dual  use)  product  and 
technology  export  controls  from  other  statutes  and  combine  into  this 

■  act. 

Proposed  Legislative  History  y  ^. 

With  the  objective  of  clarifying  and  simplifying  US  export  control 
law  and  to  ensure  consistency  of  regulations,  this  provision 
merges  other  sections  of  US  law  governing  the  export  control  of 
commercial  products.  Including  embargo,  proliferation,  and  sanc- 
tions provisions,  into  a  single  Act.  This  does  not  include  re- 
vision (other  conforming  technical  amendments)  of  the  Arms  Export 
Control  Act  or  the  Trading  with  the  Enemy  Act. 

2.  Recommendation:      Administrative  Authority         _       ^, ,    . 

To  be  discussed  in  consultations  between  the 
public  and  private  sectors: 

--  One  agency??? 
'  --  Current  Approach???  ^   , 

--  Modified  Current  Approach??? 

■  -=  Ref:   Section  10  of  Current  Act 

*******A******************yc**************ft*****************yf* 
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U.S.   Exporter  Rights  and  Obligations  of  the  U.S.   Government 

TITLE  V 


1-  Recommendation:  Right  to  Export  --  Delete  Section  4(d)  of  current 
law  and  replace  with  a  new  provision  as  follows:  Unless  named  spe- 
cifically on  the  Table  of  Denial  Orders  or  having  been  found  guilty 
of  criminal  violation  of  this  Act  (and  its  preceding  authority),  the 
Arms  Export  Control  Act,  or  the  Trading  with  the  Enemy  Act  and  still 
serving  time  in  prison  as  a  result  of  their  conviction,  all  US  persons 
shall  have  a  right  to  export  goods  and  technology,  unless  specifically 
limited  by  this  or  other  US  statutes. 

Proposed  Legislative  History 

This  provision  is  Intended  to  set  a  tone  leveling  the  playing  field 
for  US  exporters,  establishing  favorable  government  attitudes  for 
their  activities  similar  to  the  attitudes  benefiting  exporters  In 
other  countries.  Since  the  principal  characteristic  of  the 
International  environment  has  changed  from  the  Cold  War  mentality 
to  the  competition  in  trade,  and  since  the  United  States'  economic 
health  will  continue  to  rely  increasingly  on  American  export 
competitiveness,  and  since  the  national  security  of  the  United 
States  depends  directly  on  its  export  competitiveness,  Congress 
believes  government  attitudes  toward  exporters  must  be  encourag- 
ing. 

This  exporter  right  provision  is  also  Intended  to  lay  an  improved 
legal  basis  for  exporter  standing  in  the  judicial  and  administra- 
tive review  provisions  in  this  Act  and  to  ensure  that  the  Admin- 
istration, In  the  execution  of  its  daily  responsibilities  in 
administering  this  and  other  statutes,  exercises  due  diligence  in 
avoiding  the  abridgement  of  exporter  rights. 

2.  Recommendation:  Judicial  and  Administrative  Review  —  Include 
Section  123  from  the  1992  conference  report  on  II. R.  3489. 

Proposed  Legislative  History 

As  It  appears  in  the  conference  report. 

3.  Recommendation :  Private  Sector  Advice  —  Incorporate  Section  5(h) 
of  current  law  and  add  the  following:  The  President  shall  establish 
a  Special  Advisory  Committee  comprised  of  senior  executives  from  the 
private  sector  who  hold  top  secret  security  clearances.  The  Special 
Advisory  Committee  is  authorized  to  receive,  consider,  and  make  re- 
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commendations  based  on  classified  Information  relative  to  export 
controls.  Members  of  the  Committee  are  prohibited  from  disclosing 
classified  information  in  contravention  of  their  security  clearances. 

Proposed  Legislative  History 

The  new  provision  of  this  section  is  intended  to  improve  communi- 
cation with  the  private  sector  regarding  sensitive  export  control 
Information  and  to  further  the  objectives  of  this  Act  designed  to 
develop  a  cooperative  relationship  between  the  federal  government 
and  the  private  sector.  The  current  Technical  Advisory  Committee 
system  has  helped  along  these  lines,  but  has  been  handicapped  by 
the  fact  that  private  sector  advisors  have  not  held  the  necessary 
security  clearances.  The  new  provision  is  intended  to  address 
that.  The  Administration  should  receive  better  information  as  a 
result  of  the  provision,  and  even  though  classified  information 
shared  with  the  Special  Advisory  Committee  members  may  not  be 
disclosed  publicly,  it  is  hoped  that  the  members  will  be  able  to 
find  ways  to  give  non-classified  information  to  the  private  sector 
at  large  regarding  the  rationales,  policies,  and  practices  in  ex- 
port controls. 

Recommendation: Procedures  for  Processing  Export  License  Appli- 
cations and  Other  Inquiries  --  Amend  Section  10  of  current  law  to 
provide  for  faster  licensing  deadlines  and  requiring  President  to 
study  the  numerous  levels  of  Interagency  reviews  encumbering  the 
process  and  Issuing  an  executive  order  to  streamline  the  interagency 
review  process. 

Proposed  Legislative  History 

The  amendment  to  Section  10  is  intended  to  provide  for  improvements 
in  licensing  times,  especially  on  difficult  cases,  taking  into 
account  that  "routine"  licensing  times  have  improved  in  recent 
years.  It  also  addresses  the  multi-tiered  interagency  review 
processes  at  almost  all  levels  in  the  Executive  Branch  which  have 
been  the  source  of  much  of  this  delay. 

Recommendation: fees  --  Incorporate  Section  4(g)  of  current  law 

that  no  fees  may  be  charged  for  submitting  or  the  processing  of  export 
license  applications. 

Proposed  Legislative  History 

Current  law 


^-         Recommendation: Violations    —    Update,     conform,     and     Incorporate 

Section   11  of  current    law.      Include  Section   120  of  the   1992  conference 
report   on    II. R.    3489. 

Proposed  Legislative  History 
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Current    law 


Recommendation:  Enforcement  --  Update,  conform,  and  Incorporate  Sec- 
tion 11  of  current  law.  Include  Section  122  of  the  1992  conference  report 
on   II. R.    3489. 

Proposed  Legislative  History 

Current    law 
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other  Provisions 
TITLE  VI 


1.  Recommendation:  Effective  Date  —  This  Act  shall  take  effect  im- 
mediately upon  enactment. 

2.  Recommendation:  Expiration  --  This  Act  shall  expire  5  years  from 
enactment.  If  no  new  authority  is  granted  at  the  time  of  its  expi- 
ration, the  President  may  only  use  the  provisions  of  the  International 
Emergency  Economic  Powers  Act  for  a  period  of  up  to  six  months. 

--   -   ■.  i^  .  >      ■■ 
Proposed  Legislative  History 

The  limitation  on  lEEPA  authority  is  intended  to  prevent  a  recur- 
rence of  the  current  situation  where  lEEPA  has  been  invoked  for 
o\^er  two  years  following  declaration  of  a  national  emergency  by 
President  Bush,  but  which  in  the  opinion  of  Congress,  has  been  in 
effect  too  long. 

« 

3.  Recommendation:  Annual  Report  --  Update,  conform,  and  incorporate 
Section  14  of  current  law,  and  add  a  new  requirement  that  the  report 
pay  particular  attention  to  the  effect  that  export  controls  have  on 
the  US  economy,  its  economic  and  technological  performance,  and  on 
the  defense  industrial  base. 

Proposed  Legislative  History 

Previous  law  regarding  balancing  the  national  security  and  foreign 
policy  interests  of  the  US  and  its  economic  interests  in  the  ad- 
ministration of  export  control  laws  has  been  observed  ineffec- 
tively. The  new  provision  is  intended  to  highlight  the  fact  that 
the  Administration  needs  to  do  a  better  job  in  evaluating  the 
downstream  effect  of  export  controls  on  the  country's  economy,  its 
technology  base,  and  the  defense  industrial  base.  This  should 
permit  Congress  to  exercise  improved  oversight  and  to  deal  with 
export  control  laws  on  a  more  informed  basis. 

4.  Recommendation:  Definitions  --  Update,  conform,  and  incorporate 
Section  16  of  current  law. 

Proposed  Legislative  History 
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5.  Recommendation :  Effect  on  Other  Acts  --  Update,  conform,  and  in- 
corporate Section  17  of  current  law,  but  reduce  the  time  for  proc- 
essing licenses  subject  to  review  by  the  Subgroup  on  Nuclear  Export 
Controls  from  180  days  to  90  days. 

Proposed  Legislative  History 

Current  Law.  The  amendment  is  Intended  to  follow  the  same  spirit 
^      regarding  faster  licensing  reviews  as  that  provided  in  the  earlier 
provision  in  the  new  Title  V  regarding  Procedures  for  Processing 
Export  License  Applications. 

6i'  '  Recommendation:  Authorization  of  AoDroprlatlons  --  Update,  con- 
form, and  incorporate  Section  18  of  current  law,  including  Section 
127  of  the  1992  conference  report  on  H.R.  3489. 


Proposed  Legislative  History 

Current  Law 
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